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IN THE SUPERIOR COURT OF COFFEE COUNTY
STATE OF GEORGIA
DENNIS ARNOLD PERRY,
Petitioner,

)
)
)
vs.
)
)
STEVE UPTON, Warden,
)
COFFEE CORRECTIONAL FACILITY. )
____________________________________)

Civil Action No.

PETITION FOR WRIT OF HABEAS CORPUS
DENNIS ARNOLD PERRY (“Petitioner”), through undersigned counsel,
petitions this Court for a Writ of Habeas Corpus, pursuant to O.C.G.A. §§ 9-14-41
et seq. Petitioner is currently serving two consecutive life sentences. Respondent is
the Warden of the Coffee Correctional Facility in Nicholls, Georgia, where
Petitioner is incarcerated. The allegations of this petition are set forth as follows:
I.
1.

INTRODUCTION AND FACTUAL BACKGROUND
Petitioner has been in prison for almost twenty years for murders he did

not commit. He is there because the State “lost,” withheld, and actively suppressed
critical exculpatory, impeachment, and other favorable evidence in violation of his
constitutional rights and then wielded the threat of the death penalty in an effort to
try and shield the prosecutor’s misconduct from appellate review.
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2.

On the evening of March 11, 1985, Harold and Thelma Swain were shot

in the vestibule of the Rising Daughter Baptist Church, a predominately African
American church located on U.S. 17 in Waverly, Georgia. (Perry Trial Transcript,
Vol. II (“TII”), p. 58 (Exhibit 2)).1 Nine women were at the church that night and
gave varying descriptions of the white man believed to be the shooter. (Id.). The
descriptions given by four of those women were used by a sketch artist to draw a
composite image, which was released to the public and aired on several television
shows including Unsolved Mysteries, Crime Watch, and Prime Suspect. (See
Composite Documents (Exhibit 15)); (Perry Trial Transcript, Vol. III (“TIII”),
129:4-130:4, 163:8-14 (Exhibit 3)), (Perry Trial Transcript, Vol. IV (“TIV”),
279:19-25 (Exhibit 4)); (Affidavit of Susan Simpson, ¶ 4 (Exhibit 21)).
3.

Nearly fifteen years later, on January 13, 2000, Petitioner was arrested

for the murders of Harold and Thelma Swain. (TIV, 128:10-18, 15:25-153:11). No
physical evidence connected Petitioner with the crime. Indeed, DNA evidence
collected from a pair of eyeglasses found at the scene and believed to belong to the
shooter excluded Petitioner.

(See Pretrial Stipulation (Exhibit 8)).

Instead,

Petitioner was identified as a suspect due primarily to the actions of a woman named
Jane Beaver, the mother of Petitioner’s former girlfriend. (TIII, 170:10-16). Ms.

The available volumes of the trial transcript are attached as the first five exhibits to
this Petition.
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Beaver purportedly believed Petitioner looked like the composite drawing, and Ms.
Beaver proceeded to show a photograph of Petitioner to multiple women who were
at the church that night, suggesting he could have been the shooter. (TIII, 194:11196:11, 199:24-201:8). Ms. Beaver also supplied an alleged motive for Petitioner
to commit the murders—that Petitioner had told her he tried to borrow money from
an African-American man, that the man (believed by Ms. Beaver to be Mr. Swain)
had laughed in his face, and that Petitioner said he was going to “kill that n-----.”
(TIII, 217:4-218:12).
4.

Years before Ms. Beaver started showing Petitioner’s photograph

around, Petitioner had been cleared as a suspect by the lead investigators in the case
after they received an anonymous tip regarding Petitioner. (TIV, 293:21-294:22).
Deputy Butch Kennedy with the Camden County Sherriff’s Office and Agent Joe
Gregory with the Georgia Bureau of Investigation investigated the tip and confirmed
and documented Petitioner’s alibi: he was living and working in the Atlanta area on
the day of the murders and could not have made it to Waverly in time to be present
at the crime scene. (TIV, 294:18-295:22). Deputy Kennedy and Agent Gregory also
prepared a photo line-up with Petitioner’s photograph and showed it to one of the
women who had been at the church and spoken with the white man, and she did not
identify Petitioner as the assailant. (Id. at 295:23-25, 297:4-299:10).
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5.

Rather than Petitioner, Deputy Kennedy and Agent Gregory’s

investigation had zeroed in on Donnie Barrentine, the cousin and known associate
of Gregg Barrentine, who has served 25 years in prison for federal drug smuggling
charges, as the key suspect in the Swain murders. (TIII, 110:8-11); (see also Mar.
7, 2002 Memo to J. Johnson (Exhibit 23)). After Donnie Barrentine was arrested in
Telfair County on marijuana and weapons charges, one of Mr. Barrentine’s
associates told investigators that Mr. Barrentine had bragged at a party about killing
a black preacher and his wife at a church with a friend. (TIV, 197:17-198:6, 231:1015, 240:4-7). Deputy Kennedy and Agent Gregory arranged for a live line-up with
Donnie Barrentine. (TIV, 280:25-283:21). Vanzola Williams, a woman who spoke
with a white man at the church that night, picked Mr. Barrentine out of the line-up.
(TIII, 110:23-111:8, 112:13-15). Mr. Barrentine also failed a polygraph test. (Aug.
1, 1985, Official Report, GBI Polygraph Services Unit (Ex. 27)). Based on this
evidence, and Mr. Barrentine’s confession to an interrogator assisting law
enforcement discussed below that was never disclosed to Petitioner’s counsel,
Deputy Kennedy and Agent Gregory drew up an arrest warrant for Mr. Barrentine.
(TIII, 139:9-140:21); (TIV, 284:24-286:5). But the District Attorney at the time,
Glenn Thomas, refused to sign the warrant, allegedly because he did not want to put
the “dope-head[] and teenage prostitute[]” partygoers who had heard Mr.
Barrentine’s bragging about the murders on the stand as witnesses. (Id.). With DA
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Thomas refusing to sign-off on Mr. Barrentine’s arrest warrant, Deputy Kennedy
and Agent Gregory’s investigation went cold.
6.

In 1998, the Camden County Sheriff’s Office formally reopened its

investigation into the Swain murders. (TI, 51:22-23) To lead the investigation, the
Sherriff’s Office rehired a former deputy, Dale Bundy. (Id.); (TIV, 3:14-18). Deputy
Bundy was hired for a one-year term, with no guarantee of renewal, and with his
salary paid out of federally seized assets. (TIV, 5:7-22). His sole assignment was
to solve the Swain murders. (TIV, 3:17-18, 51:20-25).
7.

By the time the Sherriff’s Office reopened its investigation, Petitioner’s

documented alibi evidence, along with other critical evidence in the State’s case file,
had apparently been “lost” or “gone missing.” Deputy Bundy almost immediately
landed on Petitioner as his main suspect. (TIV, 67:4-11). He began re-interviewing
some of the women who had been at the church who had been contacted by Ms.
Beaver and shown Petitioner’s photograph and talking with Ms. Beaver herself.
(TIV, 9:15-10:3, 11:7-13, 12:1-18:15). Deputy Bundy also interviewed Petitioner
and claimed that Petitioner made inculpatory statements after his arrest in a nonrecorded interview. (TIV, 30:12-36:24; 102:10-103:7).
8.

Despite the lack of any physical evidence and the original lead

investigators’ continued belief that Petitioner was innocent (Affidavit of James R.
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Kennedy, ¶¶ 3-4 (Exhibit 29)); (Affidavit of Joe Bancroft Gregory, ¶ 11 (Exhibit
59)),2 the State charged Petitioner with two counts of malice murder and sought the
death penalty. Petitioner steadfastly maintained his innocence, at one point turning
down a plea deal for ten years with a credit for time served, and an agreement to
convene a pardon and parole hearing within two weeks of entry of the plea. (Perry
July 30, 2004 Habeas Hearing Tr. at 46-47 (Ex. 44)).
9.

At trial, the State relied primarily on the testimony of Ms. Beaver, the

scene witnesses to whom Ms. Beaver had shown Petitioner’s photograph, and
Deputy Bundy. The defense case focused on proving up Petitioner’s alibi through
witness testimony (due to the passage of time and since the documentation collected
and assessed by Deputy Kennedy and Agent Gregory had been lost by the State) and
evidence linking Donnie Barrentine to the murders. Mr. Barrentine testified at
Petitioner’s trial pursuant to a “Use and Derivative Use Immunity” provided by the
State which stated that Mr. Barrentine “was a witness to the death of Harold and
Thelma Swain,” was “present at the scene,” and “has given statements to other
persons about his involvement.”

(TIV, 199:11-17); (Barrentine Immunity

Petitioner will file an executed version of Mr. Gregory’s affidavit as soon as
possible.
2
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Document (Ex. 39)). At trial, however, Mr. Barrentine denied any knowledge of or
involvement in the murders. (TIV, 195:21-196:1).
10.

Following a week-long trial, Petitioner was convicted on both murder

counts on February 14, 2003. Later that evening, and without being given the
opportunity to discuss the decision with his family, Petitioner entered into a
sentencing agreement under which the State agreed not to seek the death penalty and
Petitioner waived his right to appeal in exchange for two consecutive life sentences.
(Perry Trial Transcript, Vol. V (“TV”) (Ex. 5)).
11.

Newly discovered evidence has revealed that the State withheld and

suppressed critical exculpatory, impeachment, and other favorable evidence in
violation of its constitutional obligations and the trial court’s orders, depriving
Petitioner of his constitutional rights.
12.

Specifically, Petitioner has discovered that the State: (1) failed to

disclose that the prosecution’s key “independent” fact witness, Jane Beaver, was
actively seeking a substantial reward in exchange for her role in securing the arrest
and successful conviction of Petitioner and in fact received a $12,000 payment for
her testimony; (2) suppressed information related to a confession to law enforcement
by the key alternate suspect in the murders, Donnie Barrentine, including coaching
Mr. Barrentine on how to respond to questions regarding that confession and other
7

admissions; and (3) withheld evidence that one of the witnesses at the scene of the
murders, Gwen Owens, had told Deputy Bundy in 1998 as he was reopening the
investigation that the composite drawing of the suspect, which the prosecution relied
on heavily at trial and argued resembled Petitioner, did not look like the man she
saw moments before the shooting.
13.

This petition is timely because it is being filed within one (1) year of

Petitioner’s discovery of this newly discovered evidence. Moreover, Petitioner’s
claims are based on information that was withheld by the State despite a duty to
reveal that information such that the burden of diligence cannot be shifted to
Petitioner even if there is a theoretical possibility that the information could have
been obtained sooner.
14.

Without this evidence that the prosecution was obligated to produce,

and without other evidence that was either withheld or missing at the time of his
trial, Petitioner was deprived of his Constitutional rights to due process and his trial
counsel could not have possibly afforded him the effective assistance of counsel
mandated by Constitutions of the United States and Georgia.
15.

Moreover, Petitioner is entitled to habeas corpus relief because he is

actually innocent, and his continued incarceration is a miscarriage of justice.

8

16.

Finally, Petitioner has been denied due process and is entitled to a new

trial because although Petitioner was convicted over sixteen (16) years ago, he has
still not received a complete copy of the transcript of his trial, including the closing
arguments and jury instructions.
17.

Petitioner’s petition is procedurally proper even though this is his

second state habeas petition because this petition raises grounds that are
constitutionally nonwaivable or that could not reasonably have been raised in an
earlier petition, because it is based on newly discovered information concealed by
the State that reveals additional grounds upon which habeas relief may be pursued,
because Petitioner meets the “cause and prejudice” standard since he alleges that the
State has withheld information and he has been prejudiced due to the materiality of
the evidence withheld, and because there has been a change in or clarification of the
law since his initial petition and hearing which permits this later challenge to go
forward. Finally, there is no procedural bar to any of Petitioner’s claims because
Petitioner is actually innocent and his incarceration is a miscarriage of justice.
18.

The allegations in this petition are supported by the Affidavits, records,

and other evidence attached to this petition, including the Affidavits of Michael
Ellerson (Ex. 33), Glenn Foster (Ex. 30), Clare Gilbert (Ex. 46), Gloria Griffin (Ex.
60); Butch Kennedy (Ex. 29), Susan Simpson (Ex. 21), and Dale Westling (Ex. 41),
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all of the testimony and evidence presented at Petitioner’s trial, and the
memorandum of law and accompanying exhibits filed herewith.
II.
19.

BACKGROUND INFORMATION ON PETITIONER’S
CONVICTION
The name and location of the court which entered the judgment of

conviction and sentence under attack are:
Glynn County Superior Court (venue transferred from Camden County)
Brunswick, Georgia
20.

The date of the conviction was February 14, 2003. Petitioner was

convicted of two counts of murder. Later that evening, Petitioner entered into a
sentencing agreement under which the State agreed not to seek the death penalty and
Petitioner waived his right to appeal in exchange for two consecutive life sentences.
(TV). He was sentenced to life imprisonment on each murder count, to be served
consecutively. (Id.).
21.

At his trial, Petitioner pled not guilty.

22.

The trial was had before a jury.

23.

Petitioner did not testify at the trial.

24.

Petitioner did not appeal his conviction.
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25.

The following petitions, applications, and motions have been

previously filed with respect to Petitioner’s conviction:
Name of Court and Case Number: Superior Court of Mitchell County, Civil
Action No. 03-V-535
Type of Action: Petition for Writ of Habeas Corpus
Ground Raised: Ineffective assistance of counsel; waiver of right to appeal
not made voluntarily.
Did Judge Hear the Case: Yes
Did Witnesses Testify: Yes
Judge: Tracy Moulton
Result: Denied
Date of Result: Entered on September 30, 2005, Filed on October 4, 2005.
Name of Court and Case Number: Supreme Court of Georgia, Case No.
S06H0432
Type of Action: Application for Certificate of Probable Cause to Appeal
Final Order Denying Petition for Writ of Habeas Corpus
Ground Raised: Habeas court erred in its ruling thereby denying Mr. Perry
due process guaranteed by Fourteenth Amendment to the U.S. Constitution
and Article I, Section I, Paragraph I of the 1983 Georgia Constitution, as well
as effective assistance of counsel in violation of Sixth and Fourteenth
Amendments to the United States Constitution as well as Article I, Section I,
Paragraph XIV to the 1983 Georgia Constitution.
Did Judge Hear the Case: No
Did Witnesses Testify: No
Judge: N/A
Result: Denied
Date of Result: June 12, 2006
Name of Court and Case Number: Supreme Court of Georgia, Case No.
S06H0432
Type of Action: Motion for Reconsideration
Ground Raised:
Did Judge Hear the Case: No
Did Witnesses Testify: No
Judge: N/A
Result: Denied
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Date of Result: July 17, 2006
Name of Court and Case Number: Superior Court of Glynn County, Case
No. CR03-0063
Type of Action: Motion for a New Trial
Ground Raised: Defendant entitled to a new trial based on ineffective
assistance of counsel, denial of due process, errors in the charge to the jury;
verdict contrary to the evidence.
Did Judge Hear the Case: No
Did Witnesses Testify: No
Judge: Amanda Williams
Result: Motion withdrawn
Date of Result: N/A
Name of Court and Case Number: Superior Court of Glynn County, Case
No. CR03-0063
Type of Action: Petition for Case Record
Ground Raised: Defendant alleged a right to a complete trial transcript.
Did Judge Hear the Case: Yes
Did Witnesses Testify: No
Judge: Amanda Williams
Result: Denied
Date of Result: April 8, 2004
Name of Court and Case Number: Superior Court of Camden County,
Criminal Action No. 2000-CR-4
Type of Action: Extraordinary Motion for Post-Conviction DNA Testing
(O.C.G.A. 5-5-41)
Ground Raised: See petition.
Did Judge Hear the Case: Yes
Did Witnesses Testify: No
Judge: Anthony L. Harrison
Result: Granted
Date of Result: June 15, 2015
26.

A motion is currently pending in Glynn County Superior Court to

unseal certain portions of Petitioner’s case file for use in connection with this habeas
petition.
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27.

The attorneys who represented Petitioner are as follows:

At preliminary hearing: Dale Westling, 331 E. Union St, Jacksonville, FL
Edward Clary, P.O. Box 1206, St. Mary’s GA,
31558
At arraignment and plea: Dale Westling, 331 E. Union St, Jacksonville, FL
Edward Clary, P.O. Box 1206, St. Mary’s GA,
31558
At trial:

Dale Westling, 331 E. Union St, Jacksonville, FL
Edward Clary, P.O. Box 1206, St. Mary’s GA,
31558

At sentencing:

Dale Westling, 331 E. Union St, Jacksonville, FL
Edward Clary, P.O. Box 1206, St. Mary’s GA,
31558

On appeal:

N/A

In any post-conviction
proceeding:

Richard M. Darden, 219 West York Street,
Savannah, GA, 31401
Christina Cribbs, Georgia Public Defender Council,
Appellate Division, 104 Marietta St. NW Suite 600,
Atlanta, GA 30303
Aimee Maxwell, Administrative Office of the
Courts, 244 Washington St. SW Suite 300, Atlanta,
GA 30334

On appeal for any
adverse ruling in a
post-conviction
proceeding:

Richard M. Darden, 219 West York Street,
Savannah, GA, 31401
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28.

Petitioner has no other sentence to serve following the sentences

imposed on the conviction at issue.
III. CLAIMS FOR RELIEF
Each claim for relief raised below is predicated on Article I, § 1, ¶¶ 1, 2, 3, 4,
5, 9, 14, 15, 16, 17, 18 of the Constitution of the State of Georgia, and the Fourth,
Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution,
and on all other applicable law.
CLAIM I
VIOLATION OF DUE PROCESS – PROSECUTORIAL WITHHOLDING
OF EXCULPATORY, IMPEACHMENT, AND OTHER FAVORABLE
EVIDENCE
29.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
30.

Prior to the start of trial, Petitioner’s counsel filed numerous pre-trial

motions for the production of exculpatory and impeachment information, including
but not limited to any deals, promises, or inducements, which the trial court granted.
(Motion to Reveal the Identity of Informants and Reveal Any Deals, Promises or
Inducements (Ex. 51)).
31.

Petitioner’s counsel has discovered new evidence revealing that the

State violated Petitioner’s rights to due process of the law by failing to meet its
14

obligations to disclose exculpatory, impeachment, and other favorable evidence to
Petitioner.
32.

First, the State improperly withheld from the defense the fact that the

State’s most important “independent” witness, Jane Beaver, had called the District
Attorney’s office the day after Petitioner was arrested in January 2000, asking about
and making clear she wanted to collect a reward. (January 14, 2000 Telephone
Message from Ms. Beaver to DA’s Office (Ex. 47)); (see also Ex. B to Gilbert Aff.
(Ex. 46)). The State also did not disclose that Deputy Bundy had a conversation
with Ms. Beaver prior to trial during which she inquired about a reward and Deputy
Bundy advised her that there would be a reward for a successful prosecution.
(Simpson Aff. ¶ 11). Nor did the State disclose that it intended to and did in fact pay
Ms. Beaver a substantial reward-- $12,000-- for her testimony and role in convicting
Petitioner. (2003 Camden County Sheriff’s Office Federal Assets at REF’s 1299,
1300 (Exhibit 48)); (see also Ex. D to Gilbert Aff. (Ex. 46)). The State possessed
this evidence which was favorable to the defense, the trial court had ordered that it
be produced, the defense did not possess this evidence and could not obtain it with
any reasonable diligence, the prosecution suppressed the evidence, and a reasonable
probability exists that the outcome of the trial would have been different had the
evidence been disclosed to the defense.
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33.

Second, the State failed to disclose that the primary suspect of the

murders throughout the initial phase of the investigation, as well as the chief
alternative suspect offered by the defense at trial—Donnie Barrentine—made
custodial confessions to an investigator assisting the State implicating himself in the
Swain murders, and failed to disclose the report, notes, and/or details regarding these
confessions to the defense. (Foster Aff., ¶¶ 7-8 (Ex. 30)); (Westling Aff., ¶¶ 12-17
(Ex. 41)). The State possessed this evidence which was favorable to the defense, the
trial court had ordered that it be produced, the defense did not possess this evidence
and could not obtain it with any reasonable diligence, the prosecution suppressed the
evidence, and a reasonable probability exists that the outcome of the trial would have
been different had the evidence been disclosed to the defense.
34.

Third, although the State relied heavily at trial on the supposed likeness

of Petitioner to the composite drawing of the shooter that law enforcement prepared
based on information scene-witnesses supplied, the prosecutors suppressed a 1998
statement made to lead investigator Dale Bundy (and documented in a
memorandum) by one of those witnesses—Gwen Owens—that the composite did
not resemble the shooter. (Sept. 20, 1999 Memo from Vickie to John Johnson (Ex.
49)); (see also Ex. C to Gilbert Aff. (Ex. 46)). The State possessed this evidence
which was favorable to the defense, the trial court had ordered that it be produced,
the defense did not possess this evidence and could not obtain it with any reasonable
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diligence, the prosecution suppressed the evidence, and a reasonable probability
exists that the outcome of the trial would have been different had the evidence been
disclosed to the defense.
35.

As a result of the State’s withholding of exculpatory, impeachment, and

other favorable evidence, Petitioner’s Constitutional rights to due process under the
Constitutions of the United States and Georgia were violated.
CLAIM II
VIOLATION OF DUE PROCESS – STATE FAILURE TO PRESERVE
MATERIAL, EXCULPATORY EVIDENCE
36.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
37.

The murders occurred in 1985. Mr. Perry was arrested in January 2000.

By the time Petitioner was tried in February 2003, the State had allegedly “lost” or
otherwise could not or did not produce material scene and exculpatory evidence that
was once a part of the case file, including but not limited to: (1) a pair of eyeglasses
believed to have belonged to the killer, (2) two Pepsi bottles found at the scene, (3)
one white plastic shirt button; (4) the phone box to which wires had been cut, (5) a
smudged mirror from the murder scene, (6) recorded statements that Deputy
Kennedy and Agent Gregory took from the scene witnesses following the murders,
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(7) the photo array shown to scene witness Vanzola Williams that included a
photograph of Petitioner and yet Ms. Williams did not identify Petitioner as the man
she saw at the church, and (8) the evidence that Agent Joe Gregory and Deputy Butch
Kennedy had collected, assessed and documented to verify Petitioner’s alibi and rule
him out as a suspect. (TI, 57:17-59:25, 63:5-13, TII, 234:9-235:6, TIII, 160:18161:7).

Since Petitioner’s trial, the State has also now reportedly “lost” the

remainder of the physical evidence related to Petitioner’s case, despite a court order
and statute requiring its preservation.
38.

This evidence possessed an exculpatory value that was apparent before

it was destroyed and was of such a nature that Petitioner was unable to obtain
comparable evidence by other reasonably available means.
39.

Upon information and belief, the State acted in bad faith in failing to

preserve this evidence.
40.

As a result of the State’s failure to preserve material, exculpatory

evidence, Petitioner’s Constitutional rights to due process under the Constitutions of
the United States and Georgia were violated.
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CLAIM III
INEFFECTIVE ASSISTANCE OF COUNSEL – PROSECUTORIAL
MISCONDUCT DEPRIVED PETITIONER OF EFFECTIVE ASSISTANCE
OF COUNSEL
41.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
42.

The State’s failure to disclose (1) Jane Beaver’s repeated inquiries

about collecting a substantial reward and the $12,000 payment to her, (2) the details
of Donnie Barrentine’s interrogation by and confession to Glenn “Dixie” Foster; and
(3) Gwen Owens’ admission to Dale Bundy that the composite drawing the State
was relying on to make its case against Petitioner did not look like the man she saw
at the church on the night of the murders – interfered with Petitioner’s counsel’s
ability to provide him with the effective assistance of counsel and zealous
representation he was entitled to at his capital trial.
43.

The State also interfered with Petitioner’s counsel’s ability to provide

him with effective assistance of counsel by unleashing during trial damaging,
previously undisclosed testimony from its two main witnesses: Jane Beaver and Dale
Bundy. This testimony included, but was not limited to, testimony regarding
“firebreaks” and an inculpatory statement allegedly made by Petitioner after his
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arrest in an unrecorded interview. (TIII, 189:23-190:2, 206:8-217:3; TIV, 30:1236:24; 102:10-103:7).
44.

The State’s failure, outlined above, to preserve critical scene and

exculpatory evidence that the State had allegedly “lost” or that was otherwise
unavailable by the time of Petitioner’s trial in February 2003 further interfered with
Petitioner’s counsel’s ability to provide him with effective assistance of counsel.
45.

Taken together, the actions of the State wholly deprived Mr. Perry of

his Constitutional rights to effective assistance of counsel under the Constitutions of
the United States and Georgia.
CLAIM IV
INEFFECTIVE ASSISTANCE OF COUNSEL – LACK OF DILIGENCE
46.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
47.

Alternatively, in the event this Court determines that Petitioner has not

demonstrated a due process violation because the exculpatory, impeachment, and
other favorable evidence “lost,” withheld, or suppressed by the State could have been
discovered by Petitioner’s counsel through the exercise of reasonable diligence
(which Petitioner disputes), then Petitioner is still entitled to habeas corpus relief
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because Petitioner did not receive effective assistance of counsel in this regard and
was prejudiced thereby, in violation of his rights under the Constitutions of the
United States and Georgia.
CLAIM V
ACTUAL INNOCENCE AND MISCARRIAGE OF JUSTICE
48.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
49.

Petitioner is actually innocent and his imprisonment violates Article I,

Section 1, Paragraphs I & XVII of the Constitution of the State of Georgia and the
Fifth, Eighth, and Fourteenth Amendments to the United States Constitution, and
habeas corpus relief should be granted to Petitioner to avoid a miscarriage of justice.
50.

Petitioner was arrested for this crime nearly fifteen years after it

occurred. Petitioner had an alibi that was confirmed and documented by Deputy
Kennedy and Agent Gregory during their original investigation after the murders.
(TIV, 294:14-22); (Kennedy Aff., ¶ 2 (Ex. 29)); (Gregory Aff., ¶ 11 (Ex. 59)).
Deputy Kennedy and Agent Gregory believed that Petitioner was innocent based on
this documented alibi. (Id.). The State, however, allegedly “lost” this critical
exculpatory alibi evidence by the time of Petitioner’s trial and due to the State’s
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actions and the passage of time, Petitioner was deprived of the ability to conclusively
demonstrate his alibi at trial.
51.

No physical evidence connects Petitioner to this crime. To the contrary,

physical evidence tested from the crime scene – the eyeglasses and the DNA
evidence from the eyeglasses believed to belong to the shooter – excludes Petitioner.
(See Pretrial Stipulation (Ex. 8)).
52.

The only testimony that allegedly connected Petitioner to this crime

came as a result of Ms. Beaver and Deputy Bundy – both of whom are now known
to have been highly incentivized to secure Petitioner’s conviction. Their actions
resulted in tainted scene witness identification based on a photograph of Petitioner,
and even with their motivated inference, the scene witness testimony offered at trial
was equivocal at best.
53.

It is now known that Donnie Barrentine gave custodial confessions to

law enforcement regarding the murders. (Foster Aff., ¶¶ 7-8 (Ex. 30)). He was also
given immunity on the basis that he was present at the scene and gave statements to
other persons about his involvement, which he then denied at Petitioner’s trial. (TIV,
199:11-17); (Barrentine Immunity Document (Ex. 39)).
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54.

Taken together, the new evidence outlined in this petition, when

considered along with the original evidence produced by the State and defense at
trial, clearly demonstrates that no reasonable juror would convict Petitioner.
55.

Petitioner has steadfastly maintained his innocence and even rejected a

plea deal that would have essentially resulted in him being immediately eligible for
release for “time served” (demonstrating how weak the prosecution believed its case
to be) because he would not plead guilty to a crime he did not commit. After securing
Petitioner’s conviction through the withholding and suppression of evidence in
violation of Petitioner’s Constitutional rights, the prosecution then wielded the threat
of the death penalty as a sword to deprive Petitioner of his right to appeal and a
shield to obscure the prosecution’s misconduct, which is the reason Petitioner
remains imprisoned today. (see TV (Ex. 5)).
56.

Petitioner has been in prison for nearly twenty years for a crime he did

not commit and could remain incarcerated for his life.

His incarceration is

unconstitutional, and this Court should right this miscarriage of justice by granting
Petitioner’s petition.
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CLAIM VI
VIOLATION OF DUE PROCESS – PETITIONER’S INABILITY TO
ACCESS A COMPLETE TRIAL TRANSCRIPT
57.

All other allegations in this Petition are incorporated into this Claim by

specific reference.
58.

Even though he was convicted over sixteen (16) years ago, Petitioner

still does not have a transcript of critical portions of his trial, including the closing
arguments and jury instructions.
59.

The lack of a complete transcript is not Petitioner’s fault; indeed, he has

been trying to get a complete transcript since 2004 and his current counsel provided
a $1,500.00 down payment over ten months ago to the court reporter in an effort to
address this intolerable circumstance. (See Order (Apr. 8, 2004) (Ex. 61); G. Griffin
Aff. (Ex. 60)).
60.

Petitioner also reasonably sought a copy of his complete transcript so

he could pursue habeas corpus relief but the trial court denied his request. (See
Petition for Case Record (Mar. 24, 2004) (Ex. 62)); Order (Apr. 8, 2004) (Ex. 61)).
61.

Obtaining a complete copy of his trial transcript is critical to

Petitioner’s and his current counsel’s ability to fully and meaningfully avail
Petitioner of his right to habeas corpus.
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62.

Petitioner’s inability to obtain that transcript – despite persistent efforts

– is a violation of his constitutional rights to due process and warrants a retrial.
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PRAYER FOR RELIEF
Wherefore, Petitioner respectfully prays that this Court:
a.

Issue a writ of habeas corpus to have Petitioner brought before it so

that he may be discharged from his unconstitutional confinement and restraint,
and/or be relieved of his unconstitutional sentences.
b.

Grant Petitioner the ability to obtain subpoenas for witnesses and

documents necessary to prove the facts as alleged in this petition;
c.

Provide Petitioner with sufficient time and resources to further

investigate the case, and to conduct discovery;
d.

Permit Petitioner to amend his petition as needed to include any

additional claims or allegations not presently known to him or his counsel, that are
identified or uncovered in the course of the review, discovery, investigation of
litigation of this Petition;
e.

Permit Petitioner to respond to any defenses raised by Respondent in

his answer;
f.

Require Respondent to bring forth and file with this Court all

transcripts, records, documents and proceedings relating to Petitioner’s trial,
conviction, sentence, and post-conviction proceedings, including the transcript of his
trial;
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IN THE SUPERIOR COURT OF COFFEE COUNTY
STATE OF GEORGIA
DENNIS ARNOLD PERRY,
Petitioner,

)
)
)
vs.
)
)
STEVE UPTON, Warden,
)
COFFEE CORRECTIONAL FACILITY. )
____________________________________)

Civil Action No.

MEMORANDUM OF LAW IN SUPPORT OF
PETITION FOR WRIT OF HABEAS CORPUS
Comes now the Petitioner, DENNIS ARNOLD PERRY, who through
undersigned counsel, submits this Memorandum of Law in Support of Petition for
Writ of Habeas Corpus, challenging the legality of his conviction and sentence under
the Georgia and United States Constitutions. Mr. Perry has been in prison for almost
twenty years for murders he did not commit. He is there because the State “lost,”
withheld, and actively suppressed critical exculpatory, impeachment, and other
favorable evidence in violation of his constitutional rights and then wielded the
threat of the death penalty in an effort to try and shield the prosecutor’s misconduct
from appellate review.
Mr. Perry’s conviction and incarceration are unconstitutional because: (1) the
prosecution withheld exculpatory, impeachment, and other evidence favorable to the
defense in violation of Court Orders and Mr. Perry’s due process rights under
Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150
1

(1972), (2) the prosecution’s withholding of this critical exculpatory and
impeachment evidence, coupled with the State’s use of trial-by-ambush tactics and
loss of physical and other evidence that would have exonerated Mr. Perry, precluded
Mr. Perry’s trial counsel from providing the effective assistance of counsel
guaranteed him under the Sixth Amendment and Strickland v. Washington, 466
U.S. 668 (1984) and deprived Mr. Perry of his due process rights; and (3) Mr. Perry,
despite repeated attempts by his counsel, has still not received a complete transcript
of his trial, in violation of his due process rights.
The exculpatory, impeachment, and other favorable evidence withheld from
the defense included never disclosing to the defense that the prosecution’s key fact
witness at trial, Jane Beaver, was actively seeking a substantial reward in connection
with her role in securing Mr. Perry’s arrest and conviction and was ultimately paid
$12,000 for her testimony. The prosecution also suppressed information related to
the confession to law enforcement by the key alternate suspect in the murders,
Donnie Barrentine, who was subsequently given immunity by the prosecution and
who appeared as a witness at trial. The prosecution even went so far as to coach
Mr. Barrentine as to how to answer questions regarding this confession to thwart the
defense from discovering it. The prosecutors also withheld evidence that one of the
witnesses at the scene of the murders, Gwen Owens, had told the Sherriff
Department’s lead investigator that the composite drawing of the suspect, which the
2

prosecution relied on heavily during trial and argued resembled Mr. Perry, did not
look like the man she saw moments before the shooting. Without this, and other
evidence that was either withheld or missing at the time of his trial, Mr. Perry’s trial
counsel could not possibly have provided him the effective assistance of counsel
mandated by the Sixth Amendment and Mr. Perry was also deprived of his right to
due process.
For these reasons, and as argued more fully below, Mr. Perry respectfully asks
that this Court allow him to conduct discovery on his claims and hold an evidentiary
hearing on his petition, so that Petitioner may present evidence in support of his
claims for relief, including vacating his convictions and sentence and ordering a new
trial.
BACKGROUND AND PROCEDURAL HISTORY
On January 13, 2000, Mr. Perry was arrested in connection with the murders
of Harold and Thelma Swain, which had occurred almost fifteen years earlier, on
March 11, 1985. No physical evidence connected Mr. Perry with the crime—indeed
DNA evidence all but excluded Mr. Perry as the killer. Instead, Mr. Perry was
identified as a suspect due primarily to the actions of a woman named Jane Beaver
(whom we now know was seeking, and was ultimately paid, a substantial reward in
connection with her role in securing the arrest and conviction of Mr. Perry).
Mr. Perry had previously been cleared as a suspect by the lead investigators in the
3

case during the original investigation after they confirmed Mr. Perry’s alibi.
However, by the time the Camden County Sheriff’s Office (“CCSO”) re-opened its
investigation in 1998, that alibi evidence, along with other critical exculpatory
evidence, had been “lost” or gone “missing.” Despite the original lead investigators’
continued belief that Mr. Perry was innocent, the State charged Mr. Perry with two
counts of malice murder and sought the death penalty. Following a week-long trial,
Mr. Perry was convicted on both counts on February 14, 2003. Later that evening,
Mr. Perry entered into a sentencing agreement under which he waived his right to
appeal in exchange for two consecutive life sentences.
Represented by new counsel, Richard Darden, Mr. Perry filed a Petition for
Writ of Habeas Corpus in the Superior Court of Mitchell County on October 14,
2003. However, instead of making the argument that the waiver by Mr. Perry only
included his right to appeal, and did not include a waiver of his right to file a petition
for a writ of habeas corpus, Darden assumed the waiver was as broad as the State
contended, and instead filed a petition that only challenged the voluntariness of Mr.
Perry’s waiver, arguing that Mr. Perry had received ineffective assistance of counsel
in connection with his decision to accept the waiver, in part because trial counsel
had failed to adequately prepare for the penalty phase of the trial. Following a
ninety-minute hearing on July 30, 2004, the court denied relief on October 4, 2005,
finding that Mr. Perry had voluntarily waived his right to challenge his sentence.
4

Mr. Perry then filed a timely notice of appeal and an application of Certificate for
Probable Cause to Appeal Final Order Denying Petition for Writ of Habeas Corpus.
The Georgia Supreme Court denied the application, without an opinion, on July 17,
2006.
On March 16, 2015, Mr. Perry filed an extraordinary motion for postconviction DNA testing pursuant to O.C.G.A. § 5-5-41 in the Superior Court of
Camden County. On June 25, 2015, the court granted Mr. Perry’s motion and
ordered the CCSO to deliver all physical evidence in Mr. Perry’s case to the Georgia
Bureau of Investigation for DNA testing. That testing did not yield any additional
DNA profiles that could be assessed and analyzed at that time.
FACTS RELEVANT TO THE PETITION
A.

The Crime.

On the evening of March 11, 1985, Harold and Thelma Swain attended a
mission meeting at Rising Daughter Baptist Church, a predominately African
American church located on U.S. 17 in Waverly, Georgia. (Perry Trial Transcript,
Vol. II (“TII”), pp. 57-58) (Petition Exhibit 2).1 Nine other women are known to
have attended the meeting along with the Swains. (Id. at 57-58, 109). Shortly before

All referenced exhibits are exhibits to Mr. Perry’s Petition. The available trial
transcript, which consists of five volumes, are attached as the first five exhibits to
the Petition.

1
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9:00 p.m., one of the other attendees, Vanzola Williams, started to leave the meeting
so she could pick up her daughter from work. (Id.).
As Ms. Williams left the church’s main sanctuary and entered the small front
vestibule, she encountered a white man in his twenties or thirties leaning against the
wall. (Id. at 58-60). Ms. Williams asked if she could help the man, who responded
saying that he wanted to talk to someone in the church. (Id. at 59). The man then
stuck his head through the swinging doors that separated the vestibule from the
sanctuary, pointed to Harold Swain, and said he wanted to talk to “him.” (Id. at 5960). Ms. Williams left the man in the vestibule, walked back into the sanctuary to
get Mr. Swain, and then returned to the vestibule with Mr. Swain. (Id. at 60-61).
After hearing a brief exchange between the men, Ms. Williams left the church and
headed for her car. (Id. at 61).
Shortly after Mr. Swain entered the vestibule, the women in the sanctuary
reported hearing a scuffle, quickly followed by four gunshots. (Id. at 5, 36-37, 169).
Ms. Williams, who was outside in the church yard, also heard the gunshots. (Id.
at 61). Upon hearing the shots, Thelma Swain ran from the front of the sanctuary
and opened the swinging doors to the vestibule. (Id. at 6, 37, 114). As the doors
swung open, the man fired a single shot at Ms. Swain. (Id. at 37, 114). One of the
other attendees, Cora Fisher, testified that she was standing at her seat in the pews
when she saw the man shoot Ms. Swain. (Id. at 114). Ms. Fisher testified she tried
6

to run but fell to the floor and passed out. (Id. at 23, 115). The other women ran to
the back of the church. (Id. at 6, 38). Ms. Williams ran around the church and joined
the other women after re-entering through a back door. (Id. at 61-62).
The women tried to use the telephone at the back of the church but found that
the phone lines had been cut. (Id. at 6, 62). After waiting for some time, one of the
women, Marjorie Moore, ran to her car and drove to a nearby convenience store for
help. The police arrived shortly thereafter. (Id. at 6-7, 38, 62).
B.

The Investigation.

Among the first law enforcement officers to arrive at the crime scene were
Butch Kennedy of the CCSO and Joe Gregory of the Georgia Bureau of
Investigation (“GBI”). (Id. at 205). Deputy Kennedy and Agent Gregory led the
initial investigation of the Swain murders.
1.

Police Collect Physical Evidence at the Crime Scene but Fail to
Preserve Some Key Evidence.

First responders found the Swains in the vestibule lying in pools of blood. (Id.
at 202). Mr. Swain was shot three times in the chest and once in the back of the
head. (Id. at 169). Mrs. Swain was shot once in the upper chest. (Id. at 166).
Although it was clear there had been a physical confrontation between Mr. Swain
and the perpetrator, the crime scene was cleaned up before the police were able to
collect blood samples. (Perry Trial Transcript, Vol. III (“TIII”), p. 117 (Petition
Exhibit 3)); (Perry Trial Transcript, Vol. IV (“TIV”), pp. 271-73 (Petition Exhibit
7

4)). Investigators did collect five small caliber bullet casings, five dark blue plastic
shirt buttons, one white plastic shirt button, and a smudged mirror from the vestibule.
(GBI Memo #3 at 2 (Petition Exhibit 6)); (TII, p. 234).
Three pairs of eyeglasses were also found inside the vestibule. (TII, pp. 22627). Investigators determined that two of the three pairs belonged to the Swains.
(Id. at 230). The third pair of glasses did not—and were somewhat unusual: they
appeared to be some type of safety glasses, had pitted areas on the outer surface
suggesting they were worn by a machinist or welder, and the lenses had a strong
prescription for an extremely nearsighted person. (Id. at 227); (GBI Memo # 29
(Petition Exhibit 7)). Subsequent investigation identified several Caucasian hairs on
the glasses that were later used for mitochondrial DNA analysis. (Id).; (Pretrial
Stipulation (Petition Exhibit 8)). Outside the church, investigators discovered that
the telephone lines had been cut, and took custody of both the telephone box and
sections of the cut phone lines. (Id. at 220-21); (TIII, pp. 104-05). Later, Deputy
Kennedy learned that no one at the church had reported a problem with the telephone
lines to the phone company prior to March 11, 1985. (Kennedy Handwritten Memo
(Petition Exhibit 9)). Investigators also found and collected two empty Pepsi bottles
outside the church. (TII, p. 224).
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2.

Police Interview the Witnesses Inside the Church, Who Give
Conflicting Descriptions of the Perpetrator.

The next day investigators took initial statements from some of the women
who had been at the church during the shooting. All of the women interviewed by
the investigators agreed that the perpetrator was a young white man. Aside from
that, their descriptions varied widely. Two women recalled the perpetrator having
shoulder-length blonde hair, (Williams Statement at 2 (Petition Exhibit 10)); (G.
Owens Statement and L. Owens Statement at 1 (Petition Exhibit 11)), two others
recalled brown or black hair (Fisher Statement at 1 (Petition Exhibit 12)); (Moore
Statement at 3 (Petition Exhibit 13)), while another witness reported the man having
red hair (G. Owens and L. Owens Statement at 3 (Exhibit 11)). Two witnesses
recalled the man having a mustache ((Frazier Statement at 3 (Exhibit 14)); (G.
Owens and L. Owens Statement at 3 (Exhibit 11)), while two others recalled him as
clean-shaven. (Moore Statement at 4 (Exhibit 13)); (G. Owens and L. Owens
Statement at 4 (Exhibit 11)). Two witnesses recalled him wearing glasses (G. Owens
and L. Owens Statement at 2-4 (Exhibit 11)), while another did not believe he was
wearing glasses (Frazier Statement at 3 (Exhibit 14)). Most witnesses agreed that
the perpetrator had a slender build, short to medium height, and was wearing dark
or jean clothing.
Four witnesses—Gwen Owens, Marjorie Moore, Vanzola Williams, and Cora
Fisher—worked with law enforcement in preparing Identi-kit composites of the
9

perpetrator. (Composite Drawing Documents (Petition Exhibit 15)). Ms. Moore
described the perpetrator as having “black” hair, while Ms. Fisher described it as
“brown.” (Moore Statement at 7) (Exhibit 13)); (GBI Memo #6 at 1 (Petition Exhibit
16)). In an earlier statement, Ms. Fisher had described the perpetrator’s hair color
as “kinda brownish and black like.” (Fisher Statement (Exhibit 12)). While three
of the women’s work—Ms. Owens, Ms. Moore, and Ms. Williams—resulted in
Identi-kit composites that depicted a white man with blonde or brown shoulderlength hair, Ms. Fisher’s resulting Identi-kit composite depicted a man with short,
dark hair. (TII, p. 130); (TIV, p. 65); (Affidavit of James R. Kennedy Regarding
Identi-Kit Composites (Petition Exhibit 17)); (Composite Documents at 7 (Exhibit
15)). A week later, a sketch artist drew a new composite image based on input from
all four women, which was released to the public. (GBI Memorandum # 33 (Petition
Exhibit 18)). The resulting combined composite depicted a man with shoulderlength blonde hair. (Id.).
3.

Other Witnesses Report a White Man Driving To and From the
Direction of the Church the Evening of the Murders.

The day after the murders, investigators also interviewed Leona Rayson, who
was working the night before at Reed’s convenience store. The store is less than a
mile north of Rising Daughter Baptist Church. (GBI Memo #10 (Petition Exhibit
19)).

Ms. Rayson told investigators that around 8:16 p.m., a white male,

approximately 5’6 to 5’8 and 150 pounds, with long blonde hair, dark thick glasses,
10

and wearing dark jeans and a jean jacket, entered the store and bought a Pepsi. (Id.)
The man then drove off in an orange or burnt-orange Plymouth-type car. (Id.)
Ms. Rayson told investigators that she felt “very uneasy” and “that she was going to
be robbed” while the man was in the store. (Id.)
Sammy Williams also reported to law enforcement that he saw a car on the
side of the road across from the church on the night of the Swain murders. (Sammy
Williams Statement p. 1) (Petition Exhibit 20). He described the car as a faded
brown Plymouth Valiant or Dodge Dart. (Id.) He saw the car on his way to Reed’s
corner store. (Id.) While Mr. Williams was still at Reed’s store, Ms. Moore entered
the store and told those present what had happened. (Id.) Mr. Williams got in his
pickup to look for the car, but it was gone. (Id.)
Although never interviewed by law enforcement, another Waverly resident,
David Carroll, also saw an older looking car parked on the side of the road across
from the church on the night of the Swain murders. (Susan Simpson Affidavit at ¶¶
26-28) (Petition Exhibit 21). The car stood out to Mr. Carroll because he thought it
was “odd [for a car] to be on that [southbound] side of the road facing north.” (Id. ¶
26). Mr. Carroll believed the car was a Ford Mustang with a body similar to an older
model Dodge Dart. (Id. ¶ 27). Mr. Carroll did not recognize the car as belonging to
anyone in Waverly, and did not recall ever seeing it in Camden County again after
the murders. (Id.)
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Investigators also took a statement on March 12, 1985 from Paul Roberson,
who had been driving on U.S. 17 the night of the murders. (March 12, 1985
Statement of Paul Roberson (Petition Exhibit 22)). Mr. Roberson told investigators
that sometime around approximately 9:20 to 9:25 p.m., approximately a mile and a
half south of Rising Daughter Baptist Church, he ended up behind what appeared to
be an early 1970s Pontiac Catalina dark in color that was driving less than 50 mph
and appeared to have difficulty staying in its lane. (Id.). As Mr. Roberson passed
the car, he “saw a bare arm out the window with the hand over the outside rearview
mirror as if shielding the glare of the lights.” (Id.). Mr. Roberson did not see the
driver’s face but guessed by the hand and the arm that it was a white male who
appeared to be less than thirty years old. (Id.).
4.

Donnie Barrentine Becomes the Chief Suspect in the Murders,
Before District Attorney Glenn Thomas Shuts Down the
Investigation Into Barrentine’s Involvement.

In July 1985, four months after the Swain murders, the lead investigators of
the Swain murders, Deputy Butch Kennedy and Special Agent Joe Gregory, thought
they had finally caught a break in the Swain murders. (TIV, p. 281). Telfair County
police called Deputy Kennedy to tell him they had a man in custody that matched
the description of the Swains’ murderer. (TIII, p. 110). That man was Donnie
Barrentine, the cousin and known associate of Gregg Barrentine, who has served 25
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years in prison for federal drug smuggling charges. (Id.); (see also Memorandum
from Vickie Moore to John Johnson (March 7, 2002) (Petition Exhibit 23)).
Donnie Barrentine had been arrested along with his associates, Jeffrey Kittrell
and David Roberson, on the evening of July 4, 1985 in Telfair County, Georgia, on
marijuana and weapons possession charges after a Georgia State Trooper discovered
a high-powered machine gun with a silencer and marijuana during a traffic stop.
(TIV, pp. 197-98, 240). According to Mr. Roberson, at the time the three men were
arrested, they had just left a house in McRae, Georgia, belonging to a man Mr.
Roberson believed was a drug dealer, whom they had intended to rob, and possibly
tie up and kill. (Memorandum from GBI Special Agent Jim Turner, Interview with
David Roberson at Coastal Correctional Institution at 2 (Apr. 16, 2002) (Petition
Exhibit 24)). Greg Barrentine had instructed them to cut the telephone lines to the
drug dealer’s house before the robbery. (Id.). They had not killed the man they were
looking for because he was not home. (Id.); (see also TIV, pp. 197, 201).
Deputy Kennedy and Agent Gregory traveled to Telfair County to speak with
the three men. (TIV, pp. 280-81). The deputies interviewed Mr. Kittrell, who told
them that Mr. Barrentine had bragged at a party at Mr. Kittrell’s house after the
Swains’ murder that Mr. Barrentine had killed a black preacher and his wife in a
church. (GBI Memo #122 at 1-2 (Petition Exhibit 25)); (TIV, p. 229). Mr. Kittrell
often held parties “with lots of drugs and alcohol” at his home. (TIV, p. 228-29).
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And according to Mr. Kittrell, Mr. Barrentine arrived at one such party in around
April 1985 with an unknown blond-haired friend wearing glasses and announced to
the party that he was “God,” because “God can take man off this earth and he can
put man on this earth.” (Id. at 229, 233). Mr. Barrentine asked the partygoers if they
saw the news about the church murders and told how he and his “cold-blooded”
friend entered the church that evening and shot the preacher and his wife. (Deputy
Butch Kennedy Interview with Jeff Kittrell (Aug. 16, 1985) at 1 (Petition Exhibit
26)); (see also TIV, pp. 229-30). Waving a gun around, Mr. Barrentine continued
to boast how, after the preacher’s wife screamed and ran to her husband’s body, they
shot and killed her too. (TIV, pp. 229-30). Mr. Barrentine also recounted how he
shot at the “organ player,” who, screaming, fell back into the pews, but that he later
determined she had only fainted. (Id.). The same story later was corroborated by
others at the party. (Id. at 213-14, 254).
a.

Vanzola Williams Identifies Donnie Barrentine in a Police
Lineup, Mr. Barrentine Fails a Polygraph, and
Mr. Barrentine Has No Alibi.

After interviewing Mr. Kittrell in July 1985, Deputy Kennedy and Agent
Gregory arranged for a live line-up identification that included Donnie Barrentine.
(TIV, p. 281). The investigators believed Vanzola Williams, one of the witnesses
who had been at the church on the night in question, was in the best position to
identify the killer because she had actually spoken with the murderer as she was
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leaving the church. (Id.). Ms. Williams pointed to Mr. Barrentine in the line-up and
said, “I’m sure that’s him, but I’m not positive, but I am positive those are the boots
he had on in the church that night.” (Id.); (see also TIII, p. 112).
On August 1, 1985, Mr. Barrentine took a polygraph regarding the murders
of Harold and Thelma Swain. (Aug. 1, 1985, Official Report, GBI Polygraph
Services Unit (Petition Exhibit 27)). Mr. Barrentine failed the polygraph, which
showed evidence of deception when he was asked questions about the Swain
murders. (Id.).
The GBI also interviewed Mr. Barrentine’s employer, who stated that
Mr. Barrentine’s timecards showed he had clocked out at 3:29 p.m. the day of the
murders and was absent from work the following day. (GBI Memo #124 (Petition
Exhibit 28)).
Based on this information—and as discussed further below, the neverdisclosed custodial confession—an arrest warrant for Donnie Barrentine was
prepared for the Swain murders. The warrant, however, was never presented to a
magistrate because District Attorney Glenn Thomas would not sign off on the
application on the grounds that he did not want to put “dope heads and teenage
prostitutes on the stand in his courtroom.” (TIV, p. 286).
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b.

Mr. Barrentine Makes Confessions to An Interrogator
Assisting the State Implicating Himself in The Murders.

In August of 1985, Mr. Barrentine was transferred to Camden County, and
was interviewed by a private interviewer and interrogator named Glenn “Dixie”
Foster. (Affidavit of James R. Kennedy, ¶ 6 (Petition Exhibit 29)); (Affidavit of D.
Glenn Foster, ¶ 6 (Petition Exhibit 30)). Mr. Foster is a former Georgia State police
officer, who left the agency to work as a private instructor and interviewer. (Foster
Aff., ¶ 2 (Exhibit 30)). He has authored books on interrogation techniques and
taught interrogation and interviewing skills at numerous police academies in the
United States. (Id.). Deputy Kennedy met Mr. Foster at a seminar in Atlanta in
1985 and he asked Mr. Foster to come Camden County to interview a suspect in the
Swain murders, Donnie Barrentine. (Kennedy Aff., ¶ 5 (Exhibit 29)); (Foster Aff.,
¶ 3 (Exhibit 30)). Mr. Foster agreed to the interview, notwithstanding reservations
about the District Attorney. (Foster Aff., ¶ 4 (Exhibit 30)).
Mr. Foster interviewed Mr. Barrentine alone on behalf of law enforcement at
the Camden County courthouse in 1985. (Id., ¶ 6). During the interrogation, Mr.
Barrentine made confessions and provided details that implicated himself in the
murders of Harold and Thelma Swain. (Id., ¶ 7). He described to Mr. Foster that
there was a scuffle between the shooter and Harold Swain during the shooting, and
also described that the murder weapon was discarded into a body of water
afterwards. (Id.).
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Mr. Foster documented Mr. Barrentine’s confessions in a report and provided
the report to District Attorney Glenn Thomas. (Id., ¶ 9). Based on his experience,
Mr. Foster believed there was more than enough probable cause in his report alone
to arrest Mr. Barrentine for the Swain murders. (Id.). Mr. Thomas is the last person
known to Mr. Foster to have possession of the report. (Id.). After the interrogation,
Mr. Foster told Deputy Kennedy and Agent Gregory that they “had their guy.” (Id.,
¶ 10).
Mr. Foster was later informed that District Attorney Glenn Thomas would not
sign off on the arrest warrants, and that Mr. Thomas was shutting down the
investigation into Mr. Barrentine. (Id., ¶ 12). Believing he had obtained more than
sufficient probable cause to arrest Mr. Barrentine for the Swain murders, Mr. Foster
was concerned, and contacted the Chief Investigator for the Georgia State Attorney
General’s office, as well as the Chief of the Civil Rights Division at the U.S.
Attorney’s office, to request that they look into the matter. (Id., ¶ 13).
5.

Investigators Rule Out Dennis Perry.

In the years following the murders, the Swains’ case was featured on the
television programs Unsolved Mysteries, Crime Watch, and Prime Suspect.
(Simpson Affidavit, ¶ 4 (Exhibit 21)). The show Prime Suspect promised a $25,000
reward for information leading to the conviction of the Swains’ murderer. (Id.).
During the investigation, police received tips identifying dozens of potential
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suspects, particularly after these television programs aired. One of those tips was an
anonymous call to investigate Dennis Perry. (TIV, pp. 293-94). Agent Gregory and
Deputy Kennedy investigated Mr. Perry following receipt of the tip.

That

investigation included showing Vanzola Williams a photo array that contained
Mr. Perry’s picture. (Id. at 295). As they had when arranging the live line-up that
resulted in Ms. Williams identifying Donnie Barrentine as the man she had seen at
the church, Agent Gregory and Deputy Kennedy followed accepted law enforcement
practices and protocol in compiling and presenting the photo array to Ms. Williams.
The photo array contained photographs of “people that were similar in facial features
to the police drawing” and “suspects from other tipsters.” (Id. at 298). Ms. Williams
was not able to identify anyone in this photo array—including Dennis Perry—as the
assailant. (Id. at 299).
Ultimately, Agent Gregory and Deputy Kennedy cleared Mr. Perry as having
a confirmed alibi: Mr. Perry, who was living in Jonesboro, Georgia at the time of
the murders, was at work in College Park, Georgia on March 11, 1985. (TIV,
pp. 294-95). The man who Mr. Perry rode to and from work with every day
confirmed that Perry worked late and did not get back to Jonesboro until 5:30 or 6:00
pm on Monday the 11th. (Id. at 181-82, 191-92). Given that this was before the
construction on the interstate was completed, the drive from Jonesboro to Rising
Daughter Baptist Church was more than four hours. (Id. at 295). The murders
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occurred between 8:30 and 9:00 p.m., meaning Mr. Perry would have had to have
left his home by 5:00 p.m. at the latest. Even then, making it to the church in time
would have been extremely difficult—particularly since Mr. Perry did not own a car
at the time. (Id. at 181-82, 190).
C.

Years After the Murders and After the Airing of Television Shows
Including a Reward Offer, Jane Beaver Shows Cora Fisher and
Vanzola Williams a Photograph of Dennis Perry.

As mentioned, the television programs generated many tips, and attracted the
attention of a local resident named Jane Beaver. Ms. Beaver’s daughter, Carol Ann
Raborn (also known as Carol Ann Young), had once been Mr. Perry’s girlfriend.
(TII, p. 170). Ms. Beaver maintained that she called the Camden County Sheriff’s
Office after the murders to suggest that they investigate Mr. Perry, who she claimed
had a motive to kill Harold Swain and who she believed resembled the composite
drawing of the killer. (TIII, p. 191-92). There are no written records today
confirming that Ms. Beaver called the CCSO.

Ms. Beaver testified that she

subsequently called a tip into Unsolved Mysteries. (TIII, p. 192-93). There is no
record that she called Unsolved Mysteries either. (Simpson Aff., ¶ 5 (Exhibit 21)).
Sometime in the early 1990s, at or around the time that the television show
Prime Suspect aired an episode offering a $25,000 reward in connection with the
Swain murders (Id. at ¶ 4), Ms. Beaver approached Cora Fisher, one of the scene
witnesses, and showed her a photograph of Mr. Perry that Ms. Beaver had taken
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from her daughter, Carol Ann. (TII, pp. 120-21); (TIII, pp. 193-95). While Ms.
Beaver and Ms. Fisher have different recollections of exactly how and where this
occurred—Ms. Beaver testified that she went to Ms. Fisher’s home, while Ms. Fisher
testified that Ms. Beaver first approached her outside Ms. Fisher’s church—both
agree that Ms. Beaver showed Ms. Fisher a photograph of Mr. Perry, and Mr. Perry
only. (TII, pp. 120-21); (TIII, pp. 193-96). According to Ms. Beaver, when Ms.
Fisher saw the photograph she “fell to the floor and she was moaning,” and said, “I
never thought I’d see that ugly face again.” (TIII, pp. 197-98).
Several days later, Ms. Fisher and Vanzola Williams went to Ms. Beaver’s
house. (Id. at 199-200). As with Ms. Fisher, Ms. Beaver showed Ms. Williams a
photograph of Mr. Perry, and of Mr. Perry only. (Id. at 201). Ms. Beaver later
testified that Ms. Williams said, “Oh, my. That really does look like him.” (Id.). At
a pretrial hearing, Ms. Williams testified that she did not tell Ms. Beaver that the
photo “looks like him,” but instead she said she “wasn’t sure.” (August 8, 2001
Motions Hearing Transcript, at 148 (Petition Exhibit 31)).
D.

The Second Investigation.

After D.A. Glenn Thomas declined to charge Donnie Barrentine, no charges
were brought against anyone while Deputy Kennedy and Agent Gregory were
working on the case. Deputy Kennedy ultimately left the CCSO and Agent Gregory
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discontinued his work on the case in favor of other investigations and assignments.
(TII, p. 3); (TIV, pp. 300-01).
In 1998—thirteen years after the Swain murders occurred—the Camden
County Sheriff’s Office reopened its investigation. To lead the investigation, the
Sheriff’s Office rehired a former deputy, Dale Bundy. (TIV, p. 3). Deputy Bundy
was hired for a term of one year with no guarantee of renewal, and with his salary
paid out of federally seized assets. (Id. at 4-5). His sole assignment was to solve the
Swain murders. (Id. at 3, 51-52).
1.

Deputy Bundy Immediately Identifies Dennis Perry as His
Primary Suspect and Begins Building His Case.

Deputy Bundy’s sole notes from his investigation consist of a six-page
typewritten report. (Bundy Report (Petition Exhibit 32)). But that report is hardly
a conventional police report. For example, Deputy Bundy admits that he did not
prepare the report at or near the time that the events he described in the report were
actually occurring. (TIV, pp. 93-94). Instead, he drafted the summaries in the report
at some random, unspecified point in time after the events occurred. When asked
how he decided what to include in the report, he replied “What comes to mind when
I’m writing.” (Id. at 94). Given this haphazard and after-the-fact method of
selectively including information, it is hardly surprising that Deputy Bundy
responded at trial “That’s correct” when asked if he sometimes leaves “vastly
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significant statements” out of his report—it doesn’t have “every detail in it”—and
later had to rely solely on his memory. (Id. at 61, 93-94).
According to Deputy Bundy’s ad hoc after-the-fact “report,” in early July
1998, after reviewing the existing case file for a few days, Deputy Bundy reinterviewed Cora Fisher, one of the scene witnesses at the church whom Jane Beaver
had shown a photo of Mr. Perry to in the early 1990s—years after the murder.
(Bundy Report at 1 (Exhibit 32)). According to Deputy Bundy, Ms. Fisher told him
about her prior encounter with Ms. Beaver and that she believed the man in the
photograph Ms. Beaver had shown her was the same man she had seen the night of
the murders. (Id.). Ms. Fisher did not give Deputy Bundy the name of the man in
the photograph but told Deputy Bundy he was the grandson of a man who lived near
the intersection of Spring Bluff Road and Dover Bluff Road. (Id.).
Less than a week later, on July 14, 1998, Deputy Bundy returned to
Ms. Fisher’s home with a mugshot of Mr. Perry that had been taken in Florida after
a 1991 D.U.I. arrest. (Id. at 2). Shortly before Deputy Bundy’s arrival, Ms. Fisher,
who was in her late sixties, had fallen and injured her knee. (Id.). Deputy Bundy
found Ms. Fisher “on the ground in the carport of her residence.” (Id.). As they
waited for an ambulance, Deputy Bundy showed Ms. Fisher the mugshot of
Mr. Perry and asked if it was the same man she had seen in the photograph shown
to her by Ms. Beaver. (Id.). Ms. Fisher responded that it was. (Id.).
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Deputy Bundy’s notes do not reflect that he showed Ms. Fisher any other
photographs besides Mr. Perry’s mugshot. (Id.). When questioned about this
selective photograph presentation, Deputy Bundy agreed that he had been taught
during his police training that this type of single photograph presentation would taint
any resulting witness identification. (TIV, pp. 69-71). He sought to justify his
breach of standard police procedure by recasting the purpose of showing Ms. Fisher
the photograph as not an attempt at witness identification, but simply to confirm that
it was the same man that was in the prior single photograph presentation made by
Ms. Beaver. (Id. at 71).
Deputy Bundy stated at trial that he then showed the same photograph of Mr.
Perry to Vanzola Williams two days later. (Id. at 75). According to Deputy Bundy’s
after-the-fact notes, Ms. Williams also identified Mr. Perry as the suspect at the
church. (Bundy Report at 2 (Exhibit 32)). However, at a pretrial hearing on August
8, 2001, Deputy Bundy testified under oath that he showed two photographs to
Vanzola Williams—the same photograph that Jane Beaver had previously shown
Ms. Williams along with Mr. Perry’s mug shot. (August 8, 2001 Motions Hearing
Transcript at 151, 167-68 (Exhibit 31)).

However, this sworn testimony is

contradicted by Deputy Bundy’s written report, which shows that he met with Ms.
Williams one week before he met with Ms. Beaver and obtained the photograph.
(See Bundy Report at 2-4 (Exhibit 32)). At the same pretrial hearing, Ms. Williams
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testified that she was “positive” that Deputy Bundy did not show her any
photographs. (Id. at 129).
Further, Deputy Bundy’s notes reflect that Deputy Mike Ellerson was present
at this interview. (Bundy Report at 2 (Exhibit 32)). While Mr. Ellerson recalls being
present at an interview with Ms. Williams, his recollection differs from what is
recorded in Deputy Bundy’s after-the-fact report in a critical respect. (Ellerson
Affidavit, ¶ 6 (Petition Exhibit 33)). Mr. Ellerson did not recall Ms. Williams
identifying Mr. Perry as the person who committed the murders, nor did he recall
Ms. Williams identifying Mr. Perry in a photograph. (Id.).
Deputy Bundy’s report reflects that he later spoke with Jane Beaver. (Bundy
Report at 3 (Exhibit 32)). According to the summary report, Ms. Beaver told Deputy
Bundy that, approximately three weeks prior to the murders, Mr. Perry had, without
prompting, volunteered to her that he had tried to borrow money from an AfricanAmerican man who lived near his grandfather, that the man—believed by Ms.
Beaver to be Mr. Swain—had laughed in his face, and that Mr. Perry said he was
going to “kill that n-----.” (TIV, p. 3). Deputy Bundy also reported speaking with
Ms. Beaver’s daughter and Mr. Perry’s ex-girlfriend, Carol Ann, who the after-thefact report indicates stated that either the “Sunday prior to the murders or the day of
the murders” Mr. Perry had called her and said that he had ridden a motorcycle down
from Jonesboro, Georgia and was returning that same night. (Id. at 3).
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Deputy Bundy also met with Leona Rayson, the convenience store clerk who
had sold a Pepsi to a white man wearing glasses and blond hair the night of the
murders. (Id. at 5). In contrast to his interviews with Cora Fisher and Vanzola
Williams, there is no record of Deputy Bundy showing a photograph of Mr. Perry to
Ms. Rayson, even though at the time of the murders Mr. Perry’s grandparents lived
less than half a mile from the convenience store. (Id.). Nor is there any indication
in the report that Ms. Rayson knew or recognized the man who bought the Pepsi.
(Id.). And significantly, the report reflects that the man Ms. Rayson had sold a Pepsi
to was driving a car. (Id.).
2.

Mr. Perry’s Interviews by Deputy Bundy.

On August 20, 1998, Deputy Bundy interviewed Mr. Perry in Jacksonville,
Florida, where Mr. Perry then lived with his wife. (Id.). Deputy Bundy spoke with
both Mr. Perry and his wife. (Id.). Deputy Bundy’s notes do not indicate that anyone
else in law enforcement was there for the interview. (Id.). Among other things,
Deputy Bundy’s summary report reflects that Mr. Perry stated he was in Atlanta at
the time of the murders, that he would not do something like that, that Mr. Perry
knew of but had never met Harold Swain, that he did not own a hand gun, and that
he was willing to take a polygraph test. (Id. at 5–6). Deputy Bundy did not record
the interview.
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Deputy Bundy and GBI Agent Ron Rhodes interviewed Mr. Perry a second
time in February 1999. During the second interview, which was recorded, Perry
stated that he had never met Harold Swain and was not living in Camden County at
the time of the murders. (GBI Memo #230 at 1 (Petition Exhibit 34)).
3.

Dennis Perry’s Arrest and Interrogation.

On January 13, 2000, police arrested Mr. Perry as he was driving home from
work. (GBI Memo #242 at 1 (Petition Exhibit 35)). Following his arrest, Perry was
interrogated by Deputy Bundy, GBI Agent Ron Rhodes, and Florida Department of
Law Enforcement agent Terry Mullen. (Id. at 2). The interrogation took place at
the Florida Department of Law Enforcement Office in Jacksonville, where tape
recording and videotaping equipment is available. (TIV, pp. 114, 142, 145). Yet,
no recording was attempted or made. (Id.). The only record of this interrogation is
a memorandum drafted afterwards by Agent Rhodes. (GBI Memo #242 (Exhibit
35)). According to that memo, Mr. Perry maintained his innocence for two hours
after his arrest, but then told Deputy Bundy shortly before being transferred to jail
that “he could have taken a motorcycle trip down to Camden County around the time
of the murder.” (Id. at 3). According to Agent Rhodes’ memo, Mr. Perry then (1)
“indicate[d] he did ride a motorcycle down to Camden County with his brother the
weekend before the shooting occurred”; (2) “stated he does remember drinking a lot
and using drugs and cannot remember a lot about what happened”; (3) “advised he
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could have been at the church the night of the incident, but could not remember”;
(4) was asked if the shooting was an accident and stated “yes,” and (5) agreed that
“if he could put everything back together that happened, to make it right” he would.
(Id.).
The report states that after further questioning, Mr. Perry “began recanting his
statements in which he made earlier,” told the agents “you’re trying to put words in
my mouth,” and refused to answer any other questions. (Id.).
Again, none of the interview was recorded or videotaped. And while Agent
Rhodes testified that he took contemporaneous notes during the interview, he
subsequently shredded those notes after drafting his after-the-fact summary report,
in order “to make sure it was the same, one and the same.” (TIV, p. 146).
4.

The Recovered Eyeglasses Were for Someone Extremely
Farsighted with an Astigmatism in His Right Eye, Whereas
Dennis Perry Had 20/20 Uncorrected Distance Vision When
Tested in March 2002.

On March 14, 1985, GBI Agent Joe Gregory took the two pairs of men’s
eyeglasses found at the scene to Dr. Fredrick Tillman for analysis. (GBI Memo #29
(Exhibit 7)). Dr. Tillman found that one pair was identical in prescription, frame
make, type and size to the pair of eyeglasses his office had prepared for Harold
Swain. (Id. at 1). The other pair did not match any of the characteristics of those on
file for Mr. Swain. (Id.). Instead, Dr. Tillman found that the second pair of glasses
indicated that the owner was extremely far-sighted with an astigmatism in his right
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eye. (Id. at 1-2). Dr. Tillman also noted that there were small pitted areas on the
outer surfaces of the lenses indicating that the owner was possibly a machinist or
welder. (Id.).
After his arrest in January 2000, Mr. Perry’s vision was tested by Anthony
Stubits, O.D., at Coastal Vision Center. (Letter from A. Stubits (Petition Exhibit
36)). That examination took place on March 25, 2002 and revealed that Mr. Perry
had uncorrected distance vision of 20/20 in each eye and no astigmatism was
identified in his right eye. (Id.). In addition, the inter-pupillary distance for the
glasses found at the scene was measured at 63 mm, whereas Mr. Perry’s interpupillary distance was measured at 66 mm. (Id.). This examination and analysis led
Dr. Stubits to conclude that the pair of glasses not belonging to the Swains found at
the scene also did not belong to Mr. Perry. (Id.).
5.

DNA Testing on Hair Found on Glasses Excludes Perry.

Prior to Mr. Perry’s trial, a qualified laboratory conducted DNA testing on the
hairs found on the eyeglasses that were recovered from the crime scene and
determined not to belong to Harold or Thelma Swain. (Pretrial Stipulation (Exhibit
8)). Testing excluded Mr. Perry and others, including Mr. Barrentine, as the
contributor of the hairs, based on a mitochondrial DNA analysis. (Id.). The
prosecution and defense stipulated to these facts before trial, but the introduction of
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this stipulation into evidence is not part of the incomplete trial transcript available
to Mr. Perry. (Id.).
6.

Pre-Trial Motions and Rulings.

Prior to the start of trial, Mr. Perry’s counsel filed numerous pre-trial motions
for the production of exculpatory and impeachment information, and Brady
materials. Those motions included, but were not limited to: (1) Motion for
Discovery of Statements of Defendant; (2) Motion to Obtain Discovery of
Statements Made by Witnesses for the State; (3) Motion for Discovery of
Exculpatory Information and Information to Impeach or Discredit Statements of
Witnesses; (4) Motion to Reveal the Identity of Informants and Reveal Any Deals,
Promises or Inducements; (5) Motion for Discovery of Police Reports and Other
Law Enforcement Documents; (6) an Omnibus Discovery and Inspection Motion;
(7) Motion to Preserve Evidence; (8) Motion to Compel Production of Evidence;
(9) Motion to Compel Production of Tape-Recorded Statements; and (10) Motion
for Information Concerning Identity of Confidential Informants. The Court granted
these defense motions. (Aug. 8, 2001 Hearing Transcript (Exhibit 31)).
At a hearing on the motions on April 25, 2001, prosecutor John Johnson
represented to the Court that “as it applies to any independent exculpatory
information that we have, we do not know of any at this point in time that falls within
this particular motion.” (Apr. 25, 2001 Hearing Transcript at 58-59 (Petition Exhibit
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37)). He further represented that, “[i]f we find any additional information that is
specific – this is an ongoing and continuing motion always on the State under Brady
– we’ll provide that.” (Id. at 59) (emphasis in original). The motion for exculpatory
and impeachment evidence came up again at a hearing on August 8, 2001. Then,
Mr. Johnson again represented that “[o]f course, if there’s anything else that comes
out that would be exculpatory, that, of course will be provided to defense counsel.”
(Aug. 8, 2001 Hearing Transcript at 33 (Exhibit 31)). In response to Defendant’s
motion to reveal promises and inducements made by the State, Mr. Johnson
represented that “there are none that we know of at this point in time, Judge.” (Id.).
The Court reminded the State of its “obligation to supplement its response.” (Id.).
Defense counsel Dale Westling told the Court he also was not aware of any “deals,
et cetera.” (Id. at 33-34).
7.

After Giving Him Immunity, Camden County Offers Barrentine
An Opportunity to Clear His Name.

After Mr. Perry was arrested and his defense counsel became aware of the
inculpatory evidence regarding Donnie Barrentine and began to point to
Mr. Barrentine as a much more logical suspect than Mr. Perry, the State undertook
efforts to “clear” Mr. Barrentine from the case. Specifically, at the request of Deputy
Bundy and prosecutor John Johnson, private investigator Vickie Moore contacted
Donnie Barrentine’s wife, Mildred Barrentine, on February 15, 2002.
(Memorandum of Telephone Conversation with M. Barrentine, from V. Moore, to
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State v. Dennis Perry Case File (Feb. 19, 2002) (Petition Ex. 38)). The purpose of
her call was to “convince” Ms. Barrentine to get Mr. Barrentine to speak with the
prosecution so that Mr. Barrentine could “put an end to the Camden authorities
coming down every couple of years bothering them about the case.” (Id.). To help
convince him, John Johnson offered Mr. Barrentine “Use and Use Derivative
Immunity,” which Ms. Moore explained to Ms. Barrentine meant “anything her
husband told us, i.e.: I did it; could not be used against him, so he couldn’t be arrested
and charged based on what he told us.” (Id.).
Mr. Barrentine took the deal, and on February 22, 2002, was provided with a
signed written grant of “Use and Derivative Use Immunity,” which states that
Mr. Barrentine “was a witness to the death of Harold and Thelma Swain,” was
actually “present at the scene,” and “has given statements to other persons about
his involvement”:
District Attorney for the Brunswick Judicial Circuit,
Stephen D. Kelley, and Assistant District Attorney John
B. Johnson and . . . finding that DONNIE BARRENTINE
was a witness to the death of Harold and Thelma
Swain, was present at the scene and has given
statements to other persons about his involvement and
his testimony to such is necessary to the public interest.
(Barrentine Immunity Document (Petition Exhibit 39)); (see also TIV, pp. 199-200).
The same day, Deputy Bundy, GBI Agent Mike Trull, and Vickie Moore
interviewed Mr. Barrentine at the Wayne County District Attorney’s office.
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(Feb. 22, 2002 Interview of D. Barrentine (Petition Exhibit 40)).

During the

interview, Agent Trull asked Mr. Barrentine if, “many years ago, when
[Mr. Barrentine was] in jail with all this mess, up there in McRae and all that, [he
was] interviewed by a man named Dixie Foster. Do you remember that?” (Id. at
min. 20). Mr. Barrentine paused, shook his head, and said “no.” (Id.).
Agent Trull continued, stating that Mr. Foster was someone brought in by the
Sheriff’s Office, and interviewed Mr. Barrentine twice, and “according to what
[Agent Trull had] read in the previous case file, [Mr. Barrentine] told Mr. Foster
that ‘I did it,’ but then [Mr. Barrentine] immediately went back and said, ‘I’m just
kidding.’” (Id. at min. 21). Mr. Barrentine also claimed not to recall this, but
apparently understood what Agent Trull was referring to, because he then began
recounting how he was booked in Glynn County as “John Doe” and put in isolation,
and was told by someone that he would stay there until he either “confessed” or went
“crazy,” and that is how “it probably went down.” (Id. at min. 22). During this
interview Mr. Barrentine never explained what he had said during the custodial
interview, and neither Deputy Bundy nor Agent Trull pushed him to explain. In fact,
Deputy Bundy did the opposite, giving Mr. Barrentine a way out with leading
questions:
Donnie Barrentine: Them days were kind of … fuzzy.
Dale Bundy: Is it fair to say that you weren’t real fond of the
police back in those days?
Donnie Barrentine: I still ain’t.
32

Dale Bundy: I know. Uh, would you have been prone to jerking
police around maybe a little bit if you thought you could get away
with it?
Donnie Barrentine: Back then, yeah.
(Id. at min. 24).
Although Agent Trull implies in this interview that Mr. Barrentine’s
confession to Mr. Foster was inconsequential, by characterizing his confession as
just a “joke,” that is distinctly not how Mr. Foster remembers it. (Foster Aff., ¶ 8
(Exhibit 30)). Far from inconsequential, Mr. Barrentine’s confession is one Mr.
Foster recalls almost 34 years after the fact. (Id., ¶ 7). According to Mr. Foster,
Mr. Barrentine’s confession was real. (Id., ¶ 8). It was never recanted as just a joke,
and nothing about Mr. Barrentine’s confession suggested to Mr. Foster that Mr.
Barrentine was simply kidding about being involved in a double-homicide. (Id.,
¶ 8).
8.

The Defense Was Never Provided with the Details of
Mr. Barrentine’s Custodial Confession, Nor Mr. Foster’s Report,
Despite Specifically Requesting It.

Between February and April 2002, the prosecution provided the defense with
the videotaped interview of Donnie Barrentine. (Affidavit of Dale Westling, ¶ 12
(Petition Exhibit 41)). In reviewing the videotape, Mr. Perry’s attorney picked up
the name “Dixie Foster,” and that Mr. Foster evidently had interviewed Mr.
Barrentine early on in the case. (Id., ¶ 13); (Letter from Dale Westling to John
Johnson, Chief Assistant District Attorney (Apr. 15, 2002) (Westling Aff., Ex. 1)
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(Exhibit 41)). Prior to reviewing that video, the defense counsel had never heard
nor read the name, “Foster.” (Westling Aff., ¶ 13 (Exhibit 41)). On April 15, 2002,
Mr. Westling sent District Attorney John Johnson a letter requesting “any reports
and notes” from Mr. Foster’s interview. (Letter from Dale Westling to John
Johnson, Chief Assistant District Attorney (Apr. 15, 2002) (Westling Aff., Ex. 1)
(Exhibit 41)). Mr. Westling also asked for Mr. Barrentine’s address so he could be
subpoenaed for trial. (Id.).
Although Agent Trull’s comments during his and Deputy Bundy’s interview
of Mr. Barrentine confirm that the State was aware of written information regarding
the Foster confession in their files in 2002, the prosecution never responded to the
defense’s written request, never produced any details of the custodial confession,
and never produced any notes or reports from the Foster interview. Instead of
responding, three days after Mr. Westling’s letter to John Johnson on April 18, 2002,
Mr. Johnson sent an e-mail to Donnie Barrentine to tip him off that the defense was
interested in speaking with him, and to coach him on what he should say if he did
speak with the defense:
I just got a letter from the defense saying they want your
address to subpoena you to trial. I suspect it is to try to talk
to you too. I will not give them the address on your card
for a little while. Since it is the same as the one in the
phone book, they already have it.
As I told you, if you said the things that all those people
say you said, that's ok. If you don't remember, that's
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ok too. If you deny it, then they can bring in all those
people to say you said these things and make it look like
you did it.
You have told us that you don't remember and could have
said it. That’s fine with me.
If the defense investigator tries to contact you, you have
the right to talk to him or not as you see fit. That is your
choice. He is a retired Florida law enforcement officer.
(Email from John B. Johnson, Chief Assistant District Attorney, to Donnie
Barrentine (Apr. 18, 2002, 11:42 p.m.) (emphasis added) (Westling Aff., Ex. 2)
(Exhibit 41)); (see also Exhibit A to Affidavit of Clare Gilbert (Petition Exhibit 46)).
Having received no response from Mr. Johnson regarding Mr. Foster,
Mr. Westling had the defense’s retained private investigator try to locate “Dixie
Foster” on his own. (Westling Aff., ¶ 16 (Exhibit 41)). However, neither Mr.
Westling’s investigator nor anyone else on the defense team was able to locate and
interview Mr. Foster before the time of Mr. Perry’s trial. (Id.).
E.

The Trial.

Mr. Perry’s trial began on February 10, 2003, before Superior Court Judge
Amanda Williams in Brunswick, Georgia.2 The trial lasted five days. By the time
of trial, much of the physical evidence collected from the original crime scene had
been “lost,” or was “missing” or otherwise “not available.” (Perry Trial Transcript,

The trial took place in Brunswick after the Court granted the defense’s
motion for a change of venue.
2
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Vol. I (“TI”), pp. 57-59 (Petition Exhibit 1)). The primary physical evidence
recovered at the scene that was available at the trial consisted of: the five bullets
recovered from the victims’ bodies, five shell casings, five dark blue buttons, three
pieces of telephone wire, and the DNA analysis of the hairs found on the pair of
glasses that did not belong to the Swains. (TII, pp. 167, 172, 215-17, 219, 222);
(Pretrial Stipulations (Exhibit 8)).
Among the critical scene items missing were the eyeglasses that presumably
belonged to the killer, the Pepsi bottles, the one white plastic shirt button, the phone
box, and the smudged mirror. (TI, pp. 57-59, 65); (TIII, pp. 160-61); (TIV, pp. 5759). Also missing and unavailable at the time of trial were the recorded statements
that Deputy Kennedy and Agent Gregory took from the women who were in the
church at the time of the murders; the photographic array or lineup that included
Dennis Perry which was shown to Vanzola Williams during the initial investigation
when she failed to identify Mr. Perry as the man she had seen at the church; and the
evidence collected and documented by law enforcement during the initial
investigation that supported Mr. Perry’s alibi. (TI, pp. 57-59, 65); (TIV, p. 57-59,
283-84, 294-304).
1.

State’s Case.

The key witnesses for the prosecution were Jane Beaver, Dale Bundy, Cora
Fisher and Vanzola Williams.
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a.

The Scene Witnesses.

Three scene witnesses testified at trial: Vandora Baker, Lettie Frazier, and
Vanzola Williams. (TII, pp. 2, 27, 55). None made an in-court identification of
Mr. Perry as the killer, and neither Ms. Baker nor Ms. Frazier were asked any
questions about whether Mr. Perry or any photograph they had ever seen of him
looked like the man they saw in the church. (Id., pp. 2-24, 34-55). The prosecution
did question Vanzola Williams regarding the photograph of Mr. Perry that Jane
Beaver had shown her six or seven years after the murder and almost a decade before
the trial. At trial, Ms. Williams testified that she told Ms. Beaver that the photo
“looked just like the man that was there that night,” and that she could not remember
her prior pretrial hearing testimony to the contrary. (Id. pp. 65-68). At trial, the
prosecution showed Ms. Williams the same photo that Ms. Beaver showed her
around 1992 and Ms. Williams testified as follows:
Q
A
Q
A
Q
A
Q
A

Are you familiar with this photograph?
That’s the one she showed me at her house.
All right. Does that appear to be the same photograph that
she showed you?
Yes.
The person in this photograph, do you recognize that
person, the man?
Yes. Like the man who was there that night?
That was the man that was there that night?
Yes.

(Id. at 64-65; see also id. at 156). Ms. Williams ultimately testified that she could
not “say for sure” that the man in the photograph was the man who had entered
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Rising Daughter Baptist Church. (TII, p. 68). She further testified that it did not
seem like to her that Harold Swain knew the man who had entered the church, (Id.
at 80), and that she could not remember Deputy Bundy showing her a photograph of
Mr. Perry. (Id. at 89). On cross-examination by defense counsel, Ms. Williams
admitted identifying Donnie Barrentine as someone who “looked like him” [the man
she saw at the church] when she attended a police lineup in Jacksonville, Florida in
1985, and that she had not identified Dennis Perry when Agent Gregory had shown
her a photo array of potential suspects back during the initial investigation. (Id. at
87).
By 2003, Cora Fisher was too frail to testify live at trial, so attorneys read her
2001 deposition transcript into the record. Ms. Fisher too was asked immediately
after the murders to help identify the Swains’ killer. When she was initially
interviewed in 1985, Ms. Fisher told investigators that the man in the vestibule had
“light medium brown” color hair. (GBI Memorandum #6 (Exhibit 16)). In fact, the
composite that was prepared by a law enforcement specialist based on her interview
with Ms. Fisher looks almost nothing like Dennis Perry or the photo of Dennis Perry
she was shown by Ms. Beaver years later. (Composite Documents (Exhibit 15));
(State Exhibit 1 to Cora Fisher Deposition (Petition Exhibit 42)).
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Yet, during her deposition,3 after Ms. Beaver had shown Ms. Fisher the photo of
Dennis Perry at least twice and Dale Bundy had shown it to her as well, Ms. Fisher
changed her testimony, and testified that the man had “whitish looking hair . . . kind
of sandy looking hair . . . yellowish looking.” (TII, p. 113).
In the deposition (at least part of which was attended by Deputy Bundy),
Ms. Fisher also stated that the man in the photographs shown to her by Ms. Beaver
was the same man she had seen in the church. (Id. at 122). With respect to Deputy
Bundy, Ms. Fisher testified that she would pass out “every time I would see
somebody white coming at me with long hair or any kind of hair,” and that she nearly
did so when Deputy Bundy showed her the photo of Mr. Perry. (Id. at 126-27). On
cross-examination, Ms. Fisher was shown a driver’s license photograph of Donnie

Ms. Fisher was deposed to preserve her testimony because of her then health,
and her deposition was read into the record at trial. (TII, pp. 107-108).
3
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Barrentine (not Dennis Perry) and at that time identified Mr. Barrentine as the person
she saw that night or his twin. (Id. at 155-57).
b.

Jane Beaver Provides the State’s Evidence of Motive and
Opportunity.

Jane Beaver was the prosecution’s star “independent” witness at trial and she
testified on the third day as the State was beginning to bring its case to a close.
Ms. Beaver testified about her alleged initial efforts to contact police and Unsolved
Mysteries because she believed Mr. Perry resembled a composite drawing of the
killer, and how she subsequently showed a photograph of Mr. Perry to both
Ms. Fisher and Ms. Williams. (TIII, pp. 191-202). As referenced above, today there
is no known evidence verifying that Ms. Beaver initially contacted the CCSO or ever
contacted Unsolved Mysteries. (Simpson Aff., ¶¶ 4-5 (Exhibit 21)).
Additionally, Ms. Beaver provided the prosecution with never before
disclosed testimony of how Mr. Perry, who did not own a car in 1985, allegedly
could have traveled to and from Rising Daughter Baptist Church on the night of the
murders. Ms. Beaver testified that it was possible to walk from Mr. Perry’s
grandfather’s house to Rising Daughter Baptist Church through “a firebreak through
the woods.” (TIII, p. 189). Aside from Ms. Beaver’s testimony, the prosecution
offered no other evidence of such a firebreak existing in 1985 (the forest had
subsequently been clear-cut). (Id. at 214). Notwithstanding that the Court had
granted the defense motion to obtain discovery of statements made by witnesses for
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the State, the prosecution had not disclosed Ms. Beaver’s surprise “firebreak”
testimony to the defense. Prosecutor John Johnson readily admitted to the court that
the information had not been disclosed, claiming that Ms. Beaver mentioned the
firebreak for the first time “five minutes before” her testimony. (Id. at 207). This
surprise testimony was important for the State’s case since it was undisputed that
Dennis Perry did not own a car in March 1985. Ms. Beaver also testified that she
once saw Mr. Perry wearing and carrying “a pair of ladies glasses.” (Id. at 205).
She also provided the prosecution with its theory for why Mr. Perry killed the
Swains. Ms. Beaver testified that, several weeks before the murders and while at
her house to visit her daughter, Mr. Perry had volunteered to her that he had asked
an African-American man who lived near his grandfather (which Harold Swain did)
for money and that the man had “put me down and made fun of me.” (Id. at 218).
Ms. Beaver then testified that Mr. Perry said, “I always wondered what it was like
to kill a n—— and now I’m going to get me one.” (Id. at 218). Prosecutors wrote
in their notes that as Ms. Beaver provided this testimony “the jury except 2 all looked
at the defendant with a hint of shock and disgust.” (Trial Notes of Prosecutor,
Undated (Petition Exhibit 43)). Those same notes also recounted that Ms. Beaver’s
testimony regarding Mr. Perry’s statements about Deacon Swain “hung in the air
like thick fog…[h]er pause before answering increased its drama. I really think it
woke the jury up.” (Id.).
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c.

Deputy Bundy Testifies About His Investigation.

Dale Bundy was the State’s representative at trial and helped the prosecution
lay out the case against Dennis Perry. Deputy Bundy testified near the end of the
State’s case on the fourth day of trial. He discussed his investigation, including his
interviews with Cora Fisher, Vanzola Williams, and Jane Beaver. Deputy Bundy
also testified about alleged statements Mr. Perry made to police the night he was
arrested on January 13, 2000. Deputy Bundy testified that, after Mr. Perry had been
in custody for almost two hours and as they were getting ready to take Mr. Perry to
jail, Mr. Perry “made the statement to me that he could have ridden a motorcycle
down to Camden County” and that he may have done so the weekend of the shooting
but “may have gotten drunk and stoned and done something he didn’t remember.”
(TIV, p. 33-34). Deputy Bundy then testified about how he, Agent Rhodes, and
Agent Mullen re-interrogated Mr. Perry:
I stopped at the entrance to the cubicle. Mr. Perry was sitting in
a chair. His hands were still handcuffed in front of him. I said,
“Okay, Dennis. Just relax. You were at the church that night; is
that right?” He nodded his head and said, “Yes.” And Agent
Mullins [sic] said, “Okay, Dennis. You told us that the gun went
off by accident the first time; is that correct?” He nodded his
head and said, “Yes.” He said, “And you told us that you were
sorry that what happened had happened; is that correct?” and
Dennis nodded his head and said, “Yes.” And he said, “And you
would go back and undo this if you could; is that correct?” and
he said, “Yes.” (Id. at 35).
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Most of Deputy Bundy’s testimony closely tracked (in some instances almost
verbatim) the post-interrogation memorandum drafted by Agent Rhodes in 2000.
(GBI Memorandum #242 (Exhibit 35)). There was one notable exception: Agent
Rhodes’ memorandum only stated that Mr. Perry advised “he could have been at the
church the night of the incident but could not remember.” (Id.). Agent Rhodes’
memorandum never stated that Mr. Perry admitted to being at the church, as Deputy
Bundy testified at trial. (TIV, p. 117). Nor had Deputy Bundy mentioned this
statement at Mr. Perry’s arraignment.4 (Id. at 119). Agent Rhodes’ memorandum
also stated that when Agent Mullen asked Mr. Perry where the gun which was used
could be located, Mr. Perry responded that “you’re trying to put words in my mouth.”
(GBI Memorandum #242 at 4 (Exhibit 35)).
Both Ron Rhodes of the GBI and Terrence Mullen of Florida law enforcement
also testified about Mr. Perry’s statements the night of his arrest. Agent Rhodes’
and Agent Mullen’s testimony also closely tracked Agent Rhodes’ written
memorandum; and neither testified, as Deputy Bundy did, that Mr. Perry confessed
to being at the church. (TIV, p. 133-34, 158). Agent Rhodes further testified that

During cross-examination, Mr. Perry’s lawyers asked Deputy Bundy: “So
it’s correct to say, then Detective Bundy, that sometimes you will leave out, as you
just told me, vastly significant statements from your report and rely on your
memory?” Deputy Bundy responded “[t]hat’s correct” and “[t]hat’s just the way I
do things.” (TIV, p. 93).
4
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he made notes during the interrogation with Mr. Perry but shredded them after he
completed his memorandum “to make sure it was the same, one and the same.” (Id.
at 146).
d.

The State’s Reliance on the Composite Sketch.

As mentioned, four scene witnesses—Gwen Owens, Marjorie Moore,
Vanzola Williams, and Cora Fisher—helped law enforcement prepare drawings of
the Swains’ murderer. (Composite Documents (Exhibit 15)). A sketch artist then
drew a new composite image based on this input from all four women, which it
released to the public. (GBI Memorandum #33 (Exhibit 18)); (TIII, p. 129-130,
163); (TIV, p. 279).
The composite sketch was a central focus of the State’s case against Mr. Perry
at trial. Because the only physical evidence from the crime scene (the DNA analysis
of the hairs found on the eyeglasses) cleared Mr. Perry of the Swains’ murder, the
State leaned heavily on the passing resemblance of the composite picture to Mr.
Perry to link him to the crime. During his opening statements, prosecutor John
Johnson referred to the composite as “a picture of the person who committed this
crime.” (TI, p. 10). He then proceeded to ask all the scene witnesses called at trial,
as well as the lead investigators (nearly one-third of all witnesses called at trial),
about the composite, and showed the jury the composite sketch or its component
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drawings no less than 10 times throughout the State’s case. (TII, pp. 25-26, 39-40,
62-63, 236); (TIV, p. 313).
2.

Defense Case.

The defense called eleven witnesses and focused on (1) Mr. Perry’s alibi that
he was working near Atlanta the day of the murders and (2) the evidence linking
Donnie Barrentine to the murders.
a.

Witnesses Explain that Mr. Perry Could Not Have
Traveled to Waverly in Time to Commit the Murders.

The defense called multiple witnesses in an effort to support Mr. Perry’s alibi
since the records of his alibi collected and documented during the initial
investigation had either been lost or no longer existed: Mr. Perry was living in
Jonesboro, Georgia in March 1985—at least four hours from Waverly—and would
have returned home from work no earlier than 5:30 p.m. on March 11, 1985, which
did not give him enough time to reach Rising Daughter Baptist Church before 9:00
p.m. Joe Gregory, the GBI agent on the initial investigation, testified that they had
“established that [Mr. Perry] had an alibi that would have made it virtually
impossible for him to arrive in this location and [Vanzola] Williams could not pick
him out of a photo lineup.” (TIV, p. 294).
Mr. Perry’s brother, Daniel Perry, testified that he did not take a motorcycle
trip down to Camden County with Mr. Perry in March 1985. (Id. at 179). This
contradicted the State’s opening statement that Mr. Perry had ridden down to
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Camden County with his brother on his brother’s motorcycle the weekend before the
murders. (TI, p. 15). Mr. Perry’s neighbor, Charlie Williamson, testified that around
the time of the murders he gave Mr. Perry rides to and from work every day because
Mr. Perry did not own a car. (TIV, p. 188-92). Mr. Williamson testified that on
March 11, 1985, he and Mr. Perry arrived home from work between 5:30 and 6:00
p.m. (Id. at 191-92). Mr. Williamson testified he could recall that specific date
because two or three days later he read a newspaper article about the Swain murders
and joked with Mr. Perry about having a twin because Williamson thought the police
artist sketch somewhat resembled Mr. Perry. (Id. at 192).
b.

Donnie Barrentine.

Multiple witnesses, including Agent Gregory and Deputy Kennedy, also
testified about Donnie Barrentine. Agent Gregory testified that although Vanzola
Williams did not identify Mr. Perry in the photo array he prepared and showed her
back in 1988, she did, in fact, identify Donnie Barrentine as the killer in a lineup less
than five months after the murders—a fact confirmed by Deputy Kennedy in his
testimony as well. (TIII, p. 112); (TIV, pp. 281-84, 297-99). The defense also
offered testimony from three different individuals who recalled Mr. Barrentine
boasting at a party in 1985 of killing a black preacher and his wife in a church. (TIV,
pp. 213-14, 229, 254). Mr. Barrentine himself also testified at trial, albeit under a
grant of use and derivative use immunity from the prosecution. (Id. at 199). That
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written immunity agreement stated that Mr. Barrentine was present at the scene of
the crime, had been a witness to the deaths, and given statements to other persons
about his involvement. (Barrentine Immunity Agreement (Exhibit 39)).
Nevertheless, Mr. Barrentine denied killing the Swains on the stand and denied being
present at the scene. (TIV, pp. 195-96).
Mr. Barrentine also followed prosecutor Johnson’s coaching. Mr. Perry’s
lawyers asked Mr. Barrentine if he ever confessed to “a gentleman named Dixie
Foster, a police officer.” (Id.). Mr. Barrentine responded: “Not that I know of.”
(Id.). And when asked if in April 1985 he had bragged at a party about killing a
black preacher in Georgia and killing his wife when she jumped up, Mr. Barrentine
responded “Not that I remember.” (Id.).
3.

Verdict and Sentencing Agreement.

On February 14, 2003, the jury found Mr. Perry guilty on both counts of
murder.

The prosecution offered Mr. Perry a sentencing agreement of two

consecutive life sentences in exchange for not seeking the death penalty.
Specifically, prosecutor John Johnson announced to the Court: “If the defendant will
give up his right to appeal the conviction and sentence in this case, the State will
give up the death penalty -- seeking the death penalty if he will agree to two
consecutive life sentences.” (Perry Trial Transcript, Vol. V (“TV”), p. 2 (Petition
Exhibit 5)).
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After less than an hour of deliberation, and with no opportunity to speak with
his family, Mr. Perry agreed to the deal. (July 30, 2004 Habeas Transcript, pp. 1012 (Petition Exhibit 44)). Mr. Perry’s attorney Dale Westling confirmed that Mr.
Perry had agreed to “give up his right to appeal the convictions.” (TV, p. 3). Mr.
Perry engaged in the following colloquy with the Court:
THE COURT: Okay. Do you understand for the record what
has occurred here, that the State has said that they will withdraw
their seeking of the death penalty in this case and your attorney
has basically said to the Court, for and in consideration of that,
that you’re willing to give up your right to appeal the sentence
and all the appealable -- possible appealable issues in the trial of
this case, and for giving up those rights, the State is willing to
give up its right to seek the death sentence here? Do you
understand that?
THE DEFENDANT: Yes, ma’am.
THE COURT: Is that what you want to do here?
THE DEFENDANT: Yes, ma’am.
(TV, p. 3-4).
Almost a month later, the Court entered a written sentencing order on
March 10, 2003. Unlike Mr. Perry’s plea colloquy, in which he agreed he was giving
his “right to appeal the sentence and all . . . possible appealable issues,” the written
order stated that Mr. Perry agreed to “waive and give up all of his post-trial motions
including, but not limited to, any of his appeal rights . . .” (Sentencing Order
(Petition Exhibit 45)) (emphasis added). The order was signed by the court and the
prosecution; it was not signed by either Mr. Perry or his lawyers. (Id.).
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F.

Post-Trial Proceedings.

Represented by new counsel, Mr. Perry filed a petition for a writ of habeas
corpus in Georgia state court on October 14, 2003. However, instead of arguing that
Mr. Perry’s waiver only included a waiver of his right to file a direct appeal, not
habeas corpus, Mr. Perry’s new attorney filed a petition that challenged only the
voluntariness of Mr. Perry’s consent to the sentencing agreement. As Mr. Perry’s
habeas counsel stated at a July 30, 2004 hearing, “[W]e’re really limited as to what
we can present here today. What we’re attacking is the voluntariness of the waiver
of appeal . . . we’re limited to that one issue . . . .” (July 30, 2004 Habeas Transcript,
p. 5 (Exhibit 44)). In fact, both Mr. Perry’s counsel and the State suggested to the
habeas court that Mr. Perry had waived his right not only to direct appeal, but to all
post-conviction relief. Mr. Perry’s counsel questioned Mr. Perry if he had been
asked to “waive [his] right to all post-conviction relief.” (Id. at 8). The State’s
counsel asked Mr. Perry if he “knew that in exchange for giving up [his] right to
appeal and post-conviction relief, [he] would be getting two life sentences, correct?”
(Id. at 18). Relying on his new attorney, Mr. Perry answered “yes” to both questions.
(Id. at 8, 19).
The Superior Court of Mitchell County denied Mr. Perry’s petition on
September 30, 2005, and the Georgia Supreme Court summarily denied Mr. Perry’s
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application of Certificate for Probable Cause to Appeal Final Order Denying Petition
for Writ of Habeas Corpus on July 17, 2006.
In March 2014, the Georgia Innocence Project (“GIP”) agreed to represent
Mr. Perry for the limited purpose of obtaining DNA testing of additional items
evidence collected from the crime scene. (Affidavit of Clare Gilbert, ¶ 3 (Exhibit
46)). In 2015, GIP filed an extraordinary motion for post-conviction DNA testing
in the Superior Court of Camden County. (Id., ¶ 4). The court granted the motion,
and in November 2015 the GBI conducted additional DNA testing of five shirt
buttons, three segments of telephone wire, and five shell casings found at the crime
scene. None contained DNA evidence capable of meaningful analysis at that time.
(Id.).
The Georgia Innocence Project expanded the scope of its representation in
March 2018 and began representing Mr. Perry regarding his claims of actual
innocence. (Id., ¶ 5). On August 30, 2018, Mr. Perry formally retained King &
Spalding (on a pro bono basis) to be co-counsel to Georgia Innocence Project with
respect to Mr. Perry’s innocence claims. (Id.).
G.

Discovery of New Evidence.

In 2018, Susan Simpson, a lawyer and reporter, began investigating
Mr. Perry’s case, working in cooperation with the Georgia Innocence Project,
ultimately

culminating

in

the

publication
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of

the

Undisclosed

podcast

(https://undisclosed-podcast.com/episodes/season-3/).

(Simpson Aff., ¶¶ 1-3

(Exhibit 21)). Beginning in June 2018, Ms. Simpson and the Georgia Innocence
Project discovered at least three pieces of exculpatory and impeachment evidence
that had not been turned over to Mr. Perry’s counsel despite the multiple defense
motions that would have required the production of this and other similar evidence.
First, there was evidence that Jane Beaver had called the District Attorney’s
Office on January 14, 2000—the day after Dennis Perry was arrested—and advised
that “she wants to collect reward.” (Memorandum re Jan. 14, 2000 Call from Jane
Beaver (Petition Exhibit 47)); (see also Ex. B to Gilbert Aff.). Specifically, a
message of the call taken down for John B. Johnson, the Prosecutor in Dennis Perry’s
trial, and Stephen Kelly, the District Attorney for the Brunswick Circuit, read:
“[Jane Beaver] has question about the reward money. Says it was
because of the picture & info she turned in that case solved
[sic]…. Says they have told her that the reward money is no
longer there. Please call her. She wants to collect reward.”
In an interview in July 2018, Ms. Beaver’s daughter, Carol Ann Raborn,
confirmed that her mother knew about the reward offer from a television program
and anticipated receiving it after giving her trial testimony. (Simpson Aff., ¶ 10
(Exhibit 21)). This fact was confirmed by Detective Dale Bundy who recently
recounted a conversation he had with Ms. Beaver to Ms. Simpson as part of the
Undisclosed Podcast. (Id., ¶ 11). According to Detective Bundy, at some point prior
to Mr. Perry’s trial, Ms. Beaver asked him if there was a reward available in the
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Swain case. Mr. Bundy answered that there would be a reward for a successful
prosecution. (Id.). And indeed, official records obtained by the Georgia Innocence
Project from the State in February 2019 show that Camden County paid Ms. Beaver
a $12,000 reward in exchange for her testimony. (2003 Camden County Sheriff’s
Office Federal Assets at 1 (Petition Exhibit 48)); (see also Ex. D to Gilbert Aff.).
Second, Ms. Simpson uncovered the never disclosed evidence that Donnie
Barrentine had actually confessed to Glenn “Dixie” Foster, the interrogation
specialist brought in by the police, that he was involved in the Swain murders, and
that Mr. Foster had prepared a report of that confession that was provided to District
Attorney Glenn Thomas. As part of her investigation, Susan Simpson was able to
track down Mr. Foster, who now lives in Australia. (Simpson Aff., ¶ 22 (Exhibit
21)). Ms. Simpson contacted Mr. Foster in September 2018 and asked if he
remembered interrogating Mr. Barrentine. He did. According to Mr. Foster, Mr.
Barrentine confessed to his involvement in the Swain murders during that
interrogation in August 1985 and never recanted that confession as just a joke.
(Foster Aff. ¶¶ 7-8 (Exhibit 30)). Mr. Barrentine had told Mr. Foster that there was
a scuffle of sorts before Mr. Swain was shot, which is consistent with the buttons
found on the vestibule floor. (Id.). Mr. Foster also recalled that Barrentine explained
that, after leaving the scene, they had gotten rid of the gun in a body of water. (Id.).
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Mr. Foster recounted that he reported Mr. Barrentine’s confession directly to
the District Attorney, Glenn Thomas, in a written report. (Id., ¶ 9). Though Mr.
Foster did not provide Deputy Kennedy a written report, Mr. Foster told Deputy
Kennedy and Agent Gregory that they “had their guy.” (Id., ¶ 10); (Kennedy Aff.,
¶ 6 (Exhibit 29)). Believing the police had solved the Swain murders and had
probable cause to arrest Mr. Barrentine, Mr. Foster left Camden County. (Foster
Aff., ¶ 11 (Exhibit 30)). Indeed, Mr. Foster was so convinced of Mr. Barrentine’s
guilt that, upon learning that the District Attorney had rejected Deputy Kennedy and
Agent Gregory’s arrest warrant, he appealed to the Georgia Attorney General’s
office and Federal Bureau of Investigation for help. (Id., ¶ 13). Both declined to
intervene. Mr. Foster was not aware that Mr. Perry had been subsequently arrested
and convicted of this crime. (Id., ¶ 14).
As previously mentioned, Mr. Foster’s report on the confession was not
provided to or disclosed to the defense. To this day, neither the report nor any
summary or description of it has been produced to Dennis Perry’s lawyers. The
individual last believed to have possessed Mr. Foster’s report was Glenn Thomas—
the District Attorney who refused to sign Mr. Barrentine’s arrest warrant because it
required putting “dopeheads and teenage prostitutes” on the stand. (TIV, p. 286).
In addition, the State did not disclose that Gwen Owens (one of the women
who had been at the church) had told Deputy Bundy that the composite drawing the
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prosecution heavily relied on at trial did not look like the shooter. (Sept. 20, 1999
Memorandum from V. Moore to J. Johnson (Petition Exhibit 49)); (see also Ex. C
to Gilbert Aff.). Specifically, the Georgia Innocence Project uncovered a written
memorandum in the prosecutor’s file directed to prosecutor John Johnson stating
that Deputy Bundy had interviewed Gwen Owens in 1998, that she “won’t
cooperate,” and that she told Bundy that “the composite pictures doesn’t look like
the man she saw that night”:
I just spoke to Dale about having Gwendolyn and Leslie Owens
interviewed. Dale advised that he did interview Gwendolyn last
year and she won’t cooperate - - she said that the composite
picture doesn’t look like the man she saw that night, the she says
that she didn’t get a good look at the man. Ron Rhodes attempted
to interview Leslie Owens (the girl) and she won’t talk. (It would
help if they document this stuff!)
(Id.); (see also Ex. C to Gilbert Aff.).
ARGUMENT
I.

DENNIS PERRY’S CLAIMS ARE JUSTICIABLE BECAUSE OF
NEWLY DISCOVERED EVIDENCE, A CHANGE IN LAW, AND
BECAUSE HE IS ACTUALLY INNOCENT.
Under O.C.G.A. § 9-14-42(c)(4), a defendant in a felony case must institute

habeas proceedings within four years from the date on which the facts supporting
the claims presented could have been discovered through the exercise of due
diligence. In this instance, Mr. Perry has met that requirement, having brought this
action within one year of his counsel discovering the new evidence. In the context
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of claims based on information that was withheld by individuals with a duty to reveal
that information, in this case the prosecution, the burden of diligence will not be
shifted onto the defendant even if there is a theoretical possibility that the
information could have been obtained sooner. See Smith v. Zant, 250 Ga. 645, 301
S.E.2d 32 (1983).
Although this is Mr. Perry’s second state habeas petition, his claims are
justiciable and should be reviewed on their merits for several reasons. First, while
“[a]ll grounds for relief claimed by a petitioner for a writ of habeas corpus shall
[generally] be raised by a petitioner in his original or amended petition,” a successive
petition is permitted when it raises grounds that are constitutionally nonwaivable or
which could not reasonably have been raised in an earlier petition. O.C.G.A. § 9-1451; State v. Cusack, 296 Ga. 534, 535, 769 S.E.2d 370 (2015). Although case law
concerning what constitutes “constitutionally nonwaivable” is sparse, a number of
Georgia courts have addressed the circumstances under which a successive petition
might be permitted because the arguments could not reasonably have been raised in
the initial petition.
As is the case here, a successive habeas petition is permissible when newly
discovered information concealed by the State reveals additional grounds upon
which habeas relief may be pursued. See Smith v. Zant, 250 Ga. 645, 651, 301
S.E.2d 32 (1983). In Smith v. Zant, the Georgia Supreme Court found that the
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petitioner was entitled to file a successive habeas petition because the prosecution
failed to reveal a deal it reached prior to trial with one of its witnesses, and then
failed to correct that witness’s false testimony at trial that he had no deal with the
prosecution. 250 Ga. at 648-50, 301 S.E.2d at 35-36. The Court rejected the
prosecution’s argument that this claim could have been raised in the original or
amended petition had the petitioner exercised due diligence in preparing his first
petition. Id. at 651, 301 S.E.2d at 37. Rather, the Court held that it was the
prosecution’s duty to correct the false testimony:
Since the prosecution has the constitutional duty to reveal
at trial that false testimony has been given by its witness,
it cannot, by failing in this duty, shift the burden to
discover the misrepresentation after trial to the defense.
The defendant has a right to rely on the accuracy of the
trial testimony of the state’s witness where the truth or
falsity of his testimony is peculiarly within the knowledge
of the state and the state is under a duty to reveal false
testimony. Thus, we find unpersuasive the state's
argument that the defendant should have discovered the
state's breach of duty. As was said in Williams v. State, 250
Ga. 463, 466, 298 S.E.2d 492 (1983): “The state urges that
the defendant should have done more than he did to protect
himself. We find that the state should have done more than
it did to protect the defendant's rights.”
Id. (internal quotation marks and citations omitted).

Ultimately, the State’s

concealment was found to be a sufficient cause for the petitioner’s failure to raise
the claim, regardless of whether the defendant could have discovered the factual
basis of the claim with a diligent investigation. See id. Here, since Mr. Perry is
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bringing claims based on several Brady violations, he fits within this exception to
the bar on successive habeas petitions.
To the extent that the State would argue or the Court were to find that any of
Mr. Perry’s claims are procedurally defaulted for not raising them earlier, see
O.C.G.A. 9-14-48(d), he respectfully asserts that he meets the cause and prejudice
standard. In the case of the claims brought pursuant to Brady v. Maryland, this is
essentially coextensive with his showing on the merits, as he alleges that the State
has withheld the information, and he has been prejudiced due to the materiality of
the evidence withheld.
Further, to the extent that Mr. Perry’s prior state habeas attorney, Richard
Darden, characterized the waiver by Mr. Perry as including a waiver of his right to
file a petition for a writ of habeas corpus, as opposed to only a waiver of the right to
appeal, that decision was erroneous, and constitutes ineffective assistance of
counsel. Mr. Perry respectfully asserts that such ineffectiveness could be the cause
to overcome any procedural default. Cf. Martinez v. Ryan, 566 U.S. 1 (2012)
(ineffective assistance by state postconviction counsel could establish cause in
failing to raise ineffective assistance of trial counsel).
Second, in the alternative, a successive habeas petition is permitted where
there is a change in the law after the initial petition and hearing which might
render the later challenge successful. See Jarrell v. Zant, 248 Ga. 492, 493 n.1,
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284 S.E.2d 17, 17 n.1 (1981) (noting that “[t]he enumerations raised in th[e] petition
. . . are not prohibited . . . because the decision relied upon and its predecessors were
decided after the institution and hearing of petitioner’s first petition for habeas
corpus”) (internal citations omitted); see also Cusack, 296 Ga. at 535, 769 S.E.2d at
371 (quotations and citation omitted) (explaining that “[a] claim that could not
reasonably be raised in an earlier petition would likely include a circumstance in
which a change in the law after the first petition ‘might render a later challenge
successful,’” but finding that the petitioner’s grounds could have been raised prior
to the successive petition); Tucker v. Kemp, 256 Ga. 571, 574, 351 S.E.2d 196, 198
(1987) (stating that “[t]here is an exception to the res judicata rule in that habeas
would likely be allowed if the law changed which might render a later challenge
successful,” but finding under the circumstances that the petitioner’s claim could
have been raised in the initial petition).
Here, in Rawles v. Holt, 304 Ga. 774, 822 S.E.2d 259 (2018), the Supreme
Court of Georgia clarified that a waiver of a right to appeal does not automatically
include a waiver of all post-conviction relief (e.g., habeas). This arguable change in
law is very significant to Mr. Perry, as a judge previously found that the waiver that
Mr. Perry agreed to did in fact include habeas claims, despite the fact that the actual
colloquy here shows that Mr. Perry did not knowingly and intelligently waive his
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habeas rights. Based on this change in law, Mr. Perry should be able to raise all
habeas claims, including ineffective assistance of counsel, in the instant petition.
Finally, to the extent that the Court finds that there remains a procedural bar
to any of Mr. Perry’s claims, Georgia law provides explicitly that “[i]n all cases
habeas corpus relief shall be granted to avoid a miscarriage of justice.”
O.C.G.A. § 9-14-48(d) (emphasis added). In this case, Mr. Perry is actually innocent
of the charges for which he was convicted, and therefore it would be a miscarriage
of justice for the Court to decline to hear his claims. The Georgia Supreme Court
has not defined what constitutes a “miscarriage of justice,” but it is clear that it
includes actual innocence. In Valenzuela v. Newsome, 253 Ga. 793, 325 S.E.2d 370
(1999), the Court made clear that “the imprisonment of one who, not only is not
guilty of the specific offense for which he is convicted, but, further, is not even
culpable in the circumstances under inquiry” falls within the definition. Id. at 796,
325 S.E.2d at 374 (emphasis in original).

There, the Court emphasized the

importance of not “becom[ing] so engrossed in the searching out of procedural faults
which sometimes intrude in convicting the guilty that we forget the core purpose of
the writ—which is to free the innocent wrongfully deprived of their liberty.” Id. In
cases of actual innocence, “the writ must pass over procedural bars and the
requirements of cause and prejudice….” Id. Thus, under Georgia law, a successive
petition on the basis of actual innocence is permitted, notwithstanding any
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procedural bar. See also Schlup v. Delo, 513 U.S. 298, 327 (1995) (innocence
exception to procedural habeas bar “does not require absolutely certainly about the
petitioner's guilt or innocence,” but rather requires showing that it is “more likely
than not, in light of the new evidence, no reasonable juror would find him guilty
beyond a reasonable doubt”).
II.

BRADY VIOLATIONS BY THE STATE DEPRIVED MR. PERRY OF
A FAIR TRIAL.
The State violated Mr. Perry’s right to due process of the law under the Fifth

and Fourteenth Amendments by failing to meet its obligations under Brady v.
Maryland to disclose exculpatory and impeachment evidence. 373 U.S. 83 (1963).
Brady places a heavy burden on prosecutors to produce all exculpatory and
impeachment evidence to protect the due process rights of defendants. Primary
among the innumerable errors and wrongs that prejudiced Mr. Perry’s right to a fair
trial was the State’s multiple failures to disclose exculpatory and impeachment
evidence in compliance with this obligation. Three failures in particular stand above
the rest.
First, the State improperly withheld from the defense the fact that the State’s
most important “independent” witness, Jane Beaver, had called the District
Attorney’s office the day after Dennis Perry was arrested in January 2000, asking
about and making clear she wanted to collect a reward. She continued to ask about
the reward right up until the time of trial, as confirmed by Deputy Dale Bundy.
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(Simpson Aff., ¶ 11 (Exhibit 21)). Those inquiries were not disclosed to Mr. Perry’s
defense team. Nor did the state disclose that it intended to and did in fact pay Ms.
Beaver a substantial reward—$12,000—for her testimony and role in convicting Mr.
Perry. Ms. Beaver was critical to the State’s case against Mr. Perry, and without her,
the prosecution could not have attempted to make their case. Ms. Beaver supplied
the State with the only motive ever offered for Mr. Perry to commit the murders (an
uncorroborated, racially-charged one), access to the scene of the crime (testimony
that Ms. Beaver allegedly only recalled and told prosecutors about minutes before
taking the stand), and a highly prejudicial (but irrelevant) connection to a pair of
glasses. She was also responsible for the highly prejudicial and unreliable singlephoto identifications of Mr. Perry by two scene witnesses that tainted the remainder
of the State’s investigation against Mr. Perry. Although the State knew and had
written documentation evidencing that Ms. Beaver requested and anticipated
receiving a substantial reward at the time she provided her testimony against Mr.
Perry at trial, and was ultimately paid that reward, the State never disclosed this
information to the defense. (Westling Aff., ¶¶ 6-8 (Exhibit 41)). That Ms. Beaver
would be paid $12,000 for supplying her testimony would have been front and center
in the defense’s effort to undermine the credibility of the prosecution’s most
important witness. (Id. at ¶ 8).
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Second, the State failed to disclose that the primary suspect of the murders
throughout the initial phase of the investigation, as well as the chief alternative
suspect offered by the defense at trial—Donnie Barrentine—made custodial
confessions to an investigator assisting the State implicating himself in the Swain
murders, failed to disclose the details of those confessions, and failed to disclose that
a report of these confessions had been prepared by Foster. (Id. ¶¶ 13, 15, 17).
Although Mr. Perry’s trial counsel had filed several pretrial motions seeking such
information and later made a specific letter request for this exculpatory information,
the information was suppressed and never disclosed to the defense. (Id. ¶ 15). In
fact, the prosecution did the opposite. Instead of responding to defense counsel’s
specific letter request for information regarding this confession, state prosecutor
John Johnson e-mailed the suspect, Donnie Barrentine, to tell him the defense was
looking for him, and that when asked, Mr. Barrentine could just tell the defense “he
did not recall”—that way, he could not be impeached at trial. (Email from John B.
Johnson, Chief Assistant District Attorney, to Donnie Barrentine (Apr. 18, 2002)
(Westling Aff., Ex. 2) (Exhibit 41)).

This obvious coaching of a witness is

unfortunately emblematic of the improper win-at-all-costs strategy employed by the
State at trial, in direct violation of Mr. Perry’s constitutional rights.
Third, although the State relied heavily at trial on the supposed likeness of
Dennis Perry to the composite drawing of the shooter that law enforcement prepared
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based on information scene-witnesses supplied, the prosecutors suppressed a 1998
statement to Deputy Bundy by one of those witnesses—Gwen Owens—that the
composite did not resemble the shooter. Because the composite was the only
evidence tying Mr. Perry to the crime—other than Ms. Beaver’s paid-for
testimony—there is a reasonable probability that the outcome of trial would have
been different had Mr. Perry’s defense been able to counter the State’s repeated use
of the composite at trial with Ms. Owens’ contradictory testimony.
A.

The State Violated Brady By Failing to Disclose Evidence of
Requests for and Reward Payments to Jane Beaver.

Jane Beaver testified on behalf of the prosecution on February 12, 2003. (TIII,
p. 188). She provided testimony regarding her alleged efforts to contact law
enforcement to make the case against Dennis Perry, her conversations and
interaction with the scene witnesses who were present at Rising Daughter Baptist
Church when the murders occurred, and her claimed conversations with Mr. Perry
prior to the murders. In doing so, Ms. Beaver was the only witness to provide the
jury with a story setting out both a motive and opportunity for Mr. Perry to commit
these crimes, allowing the State to link him to the murders. Ms. Beaver’s testimony
was therefore critical to the outcome of the case. Indeed, prosecutor John Johnson
referred to Ms. Beaver no fewer than 9 times during his opening statements, telling
the jury that Ms. Beaver was “an important part of this case.” (TI, p. 11) (emphasis
added). In fact, as Mr. Johnson tells it, Ms. Beaver was so critical to the prosecution
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that it was not until after detective Dale Bundy spoke to Ms. Beaver in 1998 that,
“this case … start[ed] to come together.” (Id. at 13).
As previewed in his opening statement, Mr. Johnson relied on Ms. Beaver’s
testimony during trial to build the crux of his case against Mr. Perry and, most
importantly, to fill in a two major gaps in the State’s case—the motive and
opportunity to kill Harold Swain. Ms. Beaver provided key testimony regarding a
conversation she claimed to have had with Mr. Perry shortly before the murders,
telling the jury that Mr. Perry told her that he was angry about a “black man that
went occasionally to his granddaddy’s house and was a neighbor.” (TIII, pp. 217218). According to Ms. Beaver, Mr. Perry told her that he asked the “black man”
for money so he could get back home to Jonesboro, and in response that man “put
[Perry] down and made fun of [him].” (Id. at 218). She finished her direct testimony
by stating that Mr. Perry said, “I always wondered what it was like to kill a n----and now I’m going to get me one.” (Id. at 218). No other witness provided even a
hint of a motive for committing the murders, nor was any other evidence ever
submitted that suggested these murders were racially motivated.
Ms. Beaver was the sole witness providing the State other aspects of their case
against Mr. Perry as well. Ms. Beaver was responsible for the highly prejudicial
single-photo identifications of Dennis Perry by Ms. Fisher and Ms. Williams, which
significantly and materially tainted the Swain murder investigation.
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She also

testified that Mr. Perry could access Rising Daughter Baptist Church by walking
from his grandfather’s house and using a firebreak through the woods (Id. at 189),
and that Mr. Perry allegedly “liked to walk the firebreaks” and “wasn’t afraid of
snakes.” (Id. at 216). The testimony was especially needed and helpful to the
prosecution’s case since it was undisputed that Mr. Perry did not own or have ready
access to a car at this time. (Id. at 211, 267). Ms. Beaver purportedly alerted the
prosecution to this “firebreak” testimony only a few moments before she testified at
trial, and therefore the defense was not provided any notice—learning of it for the
first time near the end of the State’s case. (Id. at 207). She also testified that she
once saw Mr. Perry wearing and carrying “a pair of ladies glasses,” seemingly
irrelevant testimony that may have been given undue weight in this case because a
pair of glasses not belonging to Mr. Perry or either of the victims were found at the
scene of the crime. (Id. at 205, 105).
That Ms. Beaver’s testimony had a powerful impact on the jurors in this case
is undeniable. For example, in a recent interview, one juror at Mr. Perry’s trial stated
that in addition to the composite drawing, the firebreaks and Jane Beaver’s stories
regarding Mr. Perry were the most compelling pieces of evidence supporting
Mr. Perry’s guilt. (Simpson Aff., ¶¶ 6-9 (Exhibit 21)). Furthermore, at trial,
prosecutors wrote in their notes as Ms. Beaver provided her testimony regarding Mr.
Perry’s purported statements, “the jury except 2 all looked at the defendant with a
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hint of shock and disgust.” (Trial Notes of Prosecutor, Undated (Exhibit 43)). Those
same notes also recounted that Jane Beaver’s testimony regarding Mr. Perry’s
statements about Deacon Swain “hung in the air like thick fog…[h]er pause before
answering increased its drama. I really think it woke the jury up.” (Id.).
1.

The State Compensated Jane Beaver for Her Testimony Against
Dennis Perry.

Prior to Mr. Perry’s trial, the unsolved Swain murders were featured on three
television programs: Unsolved Mysteries, Crime Watch, and Prime Suspect.
(Simpson Aff., ¶ 4 (Exhibit 21)); (TIII, 196).

Prime Suspect publicized the

availability of a $25,000 reward for information leading to the arrest of the
murderer.5 (Id.). It first aired in December 1992, around the same time Ms. Beaver
apparently began unilaterally showing photos of Dennis Perry to witnesses who had
been at the church on the night of the murders. (Simpson Aff., ¶ 4 (Exhibit 21));
TIII, p. 196).6 And in June 2000—shortly after Mr. Perry’s arrest—the Camden
County Sherriff’s Office issued a press release noting the program and adding that
it had offered a $25,000 reward for information that lead to the arrest of the Swains’

Crime Watch also mentioned that “additional rewards around $10,000 are
also being offered” during its airing on October 8, 1986.
5

At trial, Ms. Beaver testified that she called in tips to the show Unsolved
Mysteries. (TIII, p. 192-194). However, there is no record of any such tip from
Ms. Beaver to Unsolved Mysteries. (Simpson Aff., ¶ 5 (Exhibit 21)).
6
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murderer, reportedly generating thousands of leads. (June 29, 2000 Camden County
Press Release (Petition Exhibit 50)).7
Ms. Beaver was well aware of this publicized reward money and expected to
collect it as a result of her involvement in the state’s case against Mr. Perry.
Evidence recently uncovered by Mr. Perry’s attorneys has now revealed that the
State both knew and documented those facts. Indeed, Ms. Beaver called the DA’s
office the day after Mr. Perry was arrested seeking the reward money. (January 14,
2000 Telephone Message from Ms. Beaver to DA’s Office (Exhibit 47)); (see also
Ex. B to Gilbert Aff.)
And indeed, Ms. Beaver was rewarded handsomely for her involvement in the
State’s ultimately successful prosecution of Dennis Perry. In April 2003, about two
months after Ms. Beaver testified at Mr. Perry’s trial, the State paid Jane Beaver
$12,000. (2003 Camden County Sheriff’s Office Federal Assets at REF’s 1299,
1300 (Exhibit 48)); (see also Ex. D to Gilbert Aff.). Ms. Beaver was apparently
disappointed to receive only $12,000, which was “only half” of what she had

Counsel for Dennis Perry never received or discovered—even to this day—
any record of these leads generated from Prime Suspect. Counsel has only received
copies of the transcripts of calls with tips from Unsolved Mysteries.
7
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expected, because the reward money had to be split with another tipster. (Simpson
Aff., ¶ 14 (Exhibit 21)).8
2.

The State Suppressed the Fact that Ms. Beaver Had Asked to Be
and Would Be Compensated for Her Testimony Against Dennis
Perry.

Prior to trial, Mr. Perry’s defense counsel filed a motion specifically seeking
all information on inducements paid to witnesses. (Defendant’s Motion to Reveal
the Identity of Informants and Reveal Any Deals, Promises or Inducements (Petition
Exhibit 51)). The motion repeatedly and unequivocally requested full and complete
information regarding “any consideration that has been given or promised to any
individual by the state that relates to the investigation and prosecution of this
crime….” (Id. (emphasis added)). Mr. Westling also requested “all records, notes,
memoranda, and documents in the possession of the state relating…to the grant
of…promises…or any other inducements to any individual to obtain information
or testimony about this crime by the state.” (Id.).
The State, however, failed to produce any information evidencing
Ms. Beaver’s inquiries about a reward, or promise of a reward to Ms. Beaver, or any

The State also paid Mr. Brian “Corky” Rozier $12,000 because he called in
1988 with a tip that Dennis Perry fit the composite drawing. (2003 Camden County
Sheriff’s Office Federal Assets at REF’s 1299, 1300 (Exhibit 48)). Although the
incomplete transcript currently available does not reflect that he did, it is unclear
whether Mr. Rozier actually testified at Mr. Perry’s trial, as John Johnson told the
jury during opening statements that Mr. Rozier and his wife saw Dennis Perry in
Camden County the weekend before the murders. (TI, p. 14).
8
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witness, prior to the time of Mr. Perry’s trial. (Westling Aff., ¶ 6 (Exhibit 41)).
Specifically, the State also did not disclose that Ms. Beaver had contacted the District
Attorney’s office the day after Mr. Perry’s arrest requesting the reward. (Id.).
During the pre-trial hearing on the defense’s various Motions, Judge Williams
specifically asked Mr. Johnson to speak to the motion to reveal the identity of
informants, promises, and inducements, to which Mr. Johnson responded, “[w]e’ve
already answered that, that there are none that we know of at this point in time,
Judge.” (August 8, 2001 Hearing Transcript, p. 33 (Exhibit 31)). That could not
possibly have been true given that the call slip documenting Ms. Beaver’s January
14, 2000 call about the reward was prepared for Mr. Johnson. The Judge then
reminded Mr. Johnson that the prosecution was under an “obligation to supplement
that response,” which Mr. Johnson said he understood. (Id.). Despite these specific
requests, Mr. Perry’s attorney, Dale Westling, was never made aware of any
promises to pay Ms. Beaver (or Mr. Rozier or any other witness) a reward for her
involvement in the Perry investigation. (Westling Aff., ¶ 6 (Exhibit 41)).
3.

The State’s Suppression of the Fact that Ms. Beaver Had Asked
to Be and Would Be Compensated for Her Testimony Against
Dennis Perry Violated Brady.

To show a Brady violation, Petitioner must establish: “(1) that the
[G]overnment possessed evidence favorable to the defense, (2) that the defendant
did not possess the evidence, and could not obtain it with any reasonable diligence,
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(3) that the prosecution suppressed the evidence, and (4) that a reasonable
probability exists that the outcome of the proceeding would have been different had
the evidence been disclosed to the defense.” Spivey, 207 F.3d 1263, 1283 (11th Cir.
2000); see also US v. Mentor, 570 F. App’x 894, 895 (11th Cir. 2014; Zant v. Moon,
264 Ga. at 100, 440 S.E.2d at 664; State v. James, 292 Ga. 440, 441, 738 S.E.2d 601,
603 (2013). Additionally, where multiple items of evidence are withheld, Brady
requires a cumulative evaluation to determine whether the total effect of the
undisclosed evidence is material. Kyles v. Whitley, 514 U.S. 419, 433-34 (1995).
The Supreme Court has clarified that the prosecutor’s duty to disclose
favorable evidence to the accused encompasses impeachment evidence as well as
exculpatory evidence in United States v. Bagley, 473 U.S. 667, 676 (1985). In
Bagley, the prosecutor failed to disclose evidence that the defense might have used
to impeach the Government’s witnesses.

Id.

Such impeachment evidence is

“evidence favorable to an accused,” id. (quoting Brady, 373 U.S. at 87), such that,
if disclosed and used effectively, it may make the difference between conviction and
acquittal. Id.; see also Napue v. Illinois, 360 U.S. 264, 269 (1959) (“The jury’s
estimate of the truthfulness and reliability of a given witness may well be
determinative of guilt or innocence, and it is upon such subtle factors as the possible
interest of the witness in testifying falsely that a defendant’s life or liberty may
depend.”); Bagley, 473 U.S. at 683 (“[T]he possibility of a reward gave [the
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witnesses] a direct, personal stake in respondent's conviction.”); Gonnella v. State,
286 Ga. 211, 686 S.E.2d 644 (2009); Byrd v. Owen, 272 Ga. 807, 536 S.E.2d 736
(2000) (whenever the reliability of a witness may have been a factor in the
determination of an accused’s guilt, the State’s failure to disclose evidence affecting
credibility falls within the Brady principle); Varner v. State, 297 Ga. App. 799, 678
S.E.2d 515 (Ct. App. 2009) (explaining that the duty to disclose includes
impeachment evidence used to show bias or interest on part of key witness).
a.

The State Had Possession and Knowledge of Ms. Beaver’s
Inquiries About Collecting a Reward and the Reward
Payment Made to Jane Beaver.

“[T]he law places the responsibility and ultimate burden on the prosecutor for
the failure to provide the favorable evidence to the defendant if any part of the
prosecution team possessed and suppressed the favorable evidence.” Schofield v.
Palmer, 279 Ga. 848, 852, 621 S.E.2d 726, 730 (2005) (citing Kyles, 514 U.S. at
437-39) (emphasis added). “It is irrelevant that a police agency may have possessed
the favorable evidence without the knowledge of the prosecutor.” Id.; see also
Smiley v. State, 260 Ga. App. 283, 285, 581 S.E.2d 310, 313 (Ct. App. 2003) (“A
statement in the possession of an investigating officer is deemed to be in the
possession of the State, whether or not it is in the State’s file, and the State is obliged
to notify the defense of its existence.”). Even if a detective, acting at the direction
of the prosecutor, has knowledge of a reward payment made to a witness, and that
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knowledge is not necessarily passed on to the prosecutor, the prosecution can still
be said to have knowledge of that favorable evidence. Guzman v. Sec’y, Dep’t of
Corr., 663 F.3d 1336, 1349 (11th Cir. 2011).
Here, defense counsel moved for an order requiring the prosecution to
disclose all evidence of any witness inducements. (Defendant’s Motion to Reveal
the Identity of Informants and Reveal Any Deals, Promises or Inducements (Exhibit
51)). The Court granted the motion and reminded the District Attorney’s office of
its obligation to supplement, and defense counsel was affirmatively told none
existed. (August 8, 2001 Hearing Transcript, p. 33 (Exhibit 31)). Yet, in April 2003,
the Camden County Sheriff’s Office made two $12,000 reward payments to two
witnesses—including a payment to Jane Beaver. (2003 Camden County Sheriff’s
Office Federal Assets at REF’s 1299, 1300 (Exhibit 48)). Further, as evidenced by
Ms. Beaver’s call to the DA’s office on January 14, 2000, the prosecution was well
aware that Ms. Beaver expected to collect a reward and had to have reasonably
anticipated rewarding Ms. Beaver for her involvement in the case prior to the time
of trial. In fact, the prosecution was well aware of Ms. Beaver’s expectation to be
rewarded in 2001, when John Johnson represented to the trial court that he was not
aware of any witness inducements. (January 14, 2000 message from Jane Beaver to
Camden County DA (Exhibit 47)); (August 8, 2001 Hearing Transcript, p. 33
(Exhibit 31)). According to comments by Detective Bundy, the Camden County
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Sheriff’s Office likewise knew that Jane Beaver had requested and anticipated being
given a reward for a “successful prosecution.” (Simpson Aff., ¶ 11 (Exhibit 21)).
Evidence that Ms. Beaver expected to and would be rewarded for testifying
against Mr. Perry is also unquestionably favorable to the defense. In Bagley, the
Supreme Court found that the prosecutor violated Brady by failing to disclose
evidence that the defense might have used to impeach the Government's witnesses
by showing bias or interest. “Impeachment evidence, ... as well as exculpatory
evidence, falls within the Brady rule. Such evidence is ‘evidence favorable to an
accused,’ so that, if disclosed and used effectively, it may make the difference
between conviction and acquittal.” 473 U.S. at 676 (citing Napue, 360 U.S. at 269
(“The jury’s estimate of the truthfulness and reliability of a given witness may well
be determinative of guilt or innocence, and it is upon such subtle factors as the
possible interest of the witness in testifying falsely that a defendant’s life or liberty
may depend.”)).
There is no question that the evidence at issue here is favorable to Mr. Perry’s
case because his counsel would have been able to effectively impeach the State’s
star “independent” witness about her own motives in trying to build the case against
Dennis Perry. The $12,000 reward payment to Ms. Beaver, and her expectation of
receiving $25,000, was significant and could have been used to show that
Ms. Beaver had a bias in favor of the prosecution, or a motive to assist the prosecutor
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in convicting Perry. For example, it is certainly not hard to imagine how it could
have been effectively used to attack and question Ms. Beaver’s reasons for showing
scene witnesses the photograph, her statements about Mr. Perry’s alleged motive, as
well as her last minute—and previously undisclosed—sudden recollection and
testimony about Dennis Perry’s alleged use of firebreaks. Therefore, the prosecution
possessed information favorable to the defense prior to the time of trial and violated
its duties under Brady by suppressing that evidence.
b.

The Prosecution Suppressed Ms. Beaver’s Requests
About Reward Payments and the Actual Payment to Her,
and Despite Reasonable Diligence the Defense Could Not
Have Obtained this Information.

The State suppressed the reward payments to Ms. Beaver, and defense counsel
could not obtain this information independently despite their reasonable diligence.
Mr. Westling had no knowledge of Ms. Beaver’s reward inquiries and the
subsequent reward payments. (Westling Aff., ¶ 6 (Exhibit 41)). Nor could Mr.
Westling have independently obtained information on Ms. Beaver’s inquiries about
or the State’s agreement to reward Ms. Beaver for her testimony. (Id. ¶ 7). To be
sure, Mr. Westling tried to get this information by timely filing a motion on May 16,
2000 seeking all information on inducements paid to witnesses, which was granted.
(Motion to Reveal the Identity of Informants and Reveal Any Deals, Promises or
Inducements (Exhibit 51)). Ms. Beaver’s inquiries to the prosecution about being

74

rewarded and the State’s expectation to reward Ms. Beaver for her involvement in
Mr. Perry’s prosecution fall squarely within this request but were never disclosed.
Additionally, Mr. Westling directly called Ms. Beaver in December 2000 to
ask her questions about the case, but she refused to speak with him. (Memo from V.
Moore to J. Johnson (Dec. 12, 2000) (Petition Exhibit 52)). Ms. Beaver called
Deputy Dale Bundy to ask him how she should respond if the defense tried to call
her again. (Id.). Deputy Bundy advised Ms. Beaver that she should “politely refer
[defense counsel] to the DA’s office.” (Id.). A private investigator for the defense
also approached Ms. Beaver at her home in October 2001, and again Ms. Beaver
told the investigator that “she could not talk to him.” (Memo for J. Johnson (Oct.
25, 2001) (Petition Exhibit 53)). Both these incidents occurred long after Ms.
Beaver’s day-after-the-arrest call advising that she wanted to collect a reward. The
prosecution thus not only refused to provide reward information regarding Ms.
Beaver directly to defense counsel, but also effectively shut down their attempts to
independently investigate or discover this information.
c.

A Reasonable Probability Exists That the Outcome of
Mr. Perry’s Trial Would Have Been Different Had
Mr. Perry’s Defense Counsel Known of Ms. Beaver’s
Request to Be Rewarded and the Reward Payment to Her.

The U.S. and Georgia Supreme Courts have recognized the importance of
witness credibility: “The jury’s estimate of truthfulness and reliability of a given
witness may well be determinative of guilt or innocence, and it is upon such subtle
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factors as the possible interest of the witness in testifying falsely that a defendant’s
life of liberty may depend.” Napue, 360 U.S. at 269; see also Byrd, 272 Ga. at 810,
536 S.E.2d at 738. Therefore, the law dictates that when the State fails to disclose
either express or implied promises made to, or rewards given to a material
prosecution witness, the suppressed evidence is regarded as “material” because such
information bears directly on the witness’s credibility. See, e.g., Bagley, 473 U.S.
at 684; Giglio v. United States, 405 U.S. 150, 154-155 (1972); Napue, 360 U.S. at
272. And where undisclosed impeaching evidence would “seriously undermine the
testimony of a key witness on an essential issue,” a Brady violation is more likely to
be found. Rocha v. Thaler, 619 F.3d 387, 397 (5th Cir. 2010) (citation omitted); see
also Byrd, 272 Ga. at 811, 536 S.E.2d at 739.
Here, the State’s failure to disclose that Ms. Beaver had made clear she wanted
a reward and that it intended to make a significant reward payment to the
prosecution’s star witness was material and severely undermines confidence in the
jury’s verdict. Indeed, the nondisclosure of exculpatory and impeachment evidence
in Mr. Perry’s case was so serious that there is more than a reasonable probability
that the suppressed evidence would have produced a different verdict. Jane Beaver
was a decisive witness who delivered powerful testimony in the case against Dennis
Perry that resonated with the jury. Had Mr. Westling and his team known that
Ms. Beaver had “skin in the game” at trial, this would have provided the defense
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team with powerful ammunition to impeach the State’s most important witness and
illustrate the State’s defective investigation. In fact, this would have been the main
theme of Mr. Westling’s cross-examination. (Westling Aff., ¶ 8 (Exhibit 41)). The
ability to impeach Jane Beaver was particularly important for Mr. Perry’s case
because there is no physical evidence tying Mr. Perry to the murders, and Ms. Beaver
was the lone witness able to supply the State with Mr. Perry’s supposed motive and
opportunity to commit the murders even though he did not own a car. Thus, witness
testimony played an outsized role in Mr. Perry’s case, and evidence that would have
undermined the credibility of any State witness, much less its most critical witness,
would have been significant.
One need look no further than the prosecution’s own trial notes to find out
how significant the State believed Ms. Beaver’s testimony was. According to
prosecutors’ notes, following Jane Beaver’s racist-tinged testimony on Mr. Perry’s
alleged motive “the jury except 2 all looked at the defendant with a hint of shock
and disgust.” (Trial Notes of Prosecutor, Undated (Exhibit 43)). And, furthermore,
Jane Beaver’s recounting of Mr. Perry’s statements about Deacon Swain “woke the
jury up.” (Id.). And if any doubt remains as to the significance of Ms. Beaver’s
testimony to the jury, and whether the jury verdict might have been different had her
bias been exposed, the post-trial interviews of the jurors ends all doubts. Ms.
Beaver’s testimony, including the idea that Deacon Swain embarrassed Mr. Perry
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and refused to give him money, and, most prejudicial of all, that Mr. Perry made
certain racist, inflammatory comments about Deacon Swain, resonated and still
resonates with jurors to this day. (Simpson Aff., ¶ 6 (Exhibit 21)). For this reason,
the fact that the inquiries about the reward and actual reward payments were not
disclosed deprived Mr. Perry of a fair trial, and significantly undermines confidence
in the jury’s verdict.
In sum, Ms. Beaver had an undisclosed, substantial contingent financial
incentive to testify against Mr. Perry. As the State’s own words reveal, her testimony
was critical to its case. Even now, more than 16 years after the trial, jurors recall
key pieces of evidence provided only by Ms. Beaver. (Simpson Aff., ¶¶ 6-9 (Exhibit
21)). Exposing Ms. Beaver’s financial motives would have called into doubt the
entirety of her testimony, reasonably undermining and unraveling confidence in the
entire case against Mr. Perry. Thus, Mr. Perry is entitled to post-conviction relief
based on the State’s suppression of this evidence.
B.

The State Also Violated Brady By Failing to Disclose Details of
Barrentine’s Confession or Produce the Interview Report.

As a result of the prosecution’s suppression of the details of Donnie
Barrentine’s custodial confession, the defense was deprived of powerful exculpatory
and impeachment evidence at trial and prejudiced by not having the details of that
confession as laid out in Mr. Foster’s report. That prejudice was compounded at
trial when Mr. Westling called Mr. Barrentine to the stand at trial and asked him
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directly whether he had confessed to committing the Swain murders to a man named
Dixie Foster, and Mr. Barrentine responded by adopting the D.A.’s previously
offered coaching advice—“Not that I know of.” (TIV, pp. 196-97). At that point,
the defense could not, as Mr. Johnson had intended, impeach him by confronting
him with the details that Mr. Foster clearly remembers Mr. Barrentine sharing with
him. Instead of having proof of a custodial confession to an agent of the police, the
defense was forced to rely on the testimony of “dope heads and teenage prostitutes”
about Mr. Barrentine’s drunken bragging at a party. (TIV, p. 286). And when
prosecutor John Johnson got up on cross-examination and asked Mr. Barrentine
whether, because he had received immunity, he “could confess to these murders and
nothing could happen” to him (Id. at 199), the defense was unable to point out that
long before Mr. Barrentine was put on the stand at Dennis Perry’s trial, and long
before he was given immunity, and long before Dennis Perry was Dale Bundy’s
chosen suspect in the Swain case, Mr. Barrentine had made custodial confessions
to an agent of the State implicating himself in the murders of Harold and Thelma
Swain, and still nothing had happened to him.
In Brady v. Maryland, the Supreme Court held that the government must
disclose to criminal defendants evidence that is favorable to the defense and material
to guilt or punishment, irrespective of the prosecution’s good or bad faith regarding
such evidence. 373 U.S. 83, 87 (1963).
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Suppressing Brady material violates

defendants’ due process rights under the Fifth and Fourteenth Amendment and
impedes other protections designed to ensure a fair trial. Id.9
As described above, to state a Brady violation, a defendant must show that:
“(1) that the [G]overnment possessed evidence favorable to the defense, (2) that the
defendant did not possess the evidence, and could not obtain it with any reasonable
diligence, (3) that the prosecution suppressed the evidence, and (4) that a reasonable
probability exists that the outcome of the proceeding would have been different had
the evidence been disclosed to the defense.” Spivey, 207 F.3d at 1283; see also
Mentor, 570 F. App’x at 895; Zant v. Moon, 264 Ga. at 100, 440 S.E.2d at 663-64;
James, 292 Ga. at 441, 738 S.E.2d at 603.
The State’s failure to disclose the details of Mr. Barrentine’s confession to
Mr. Foster meets these requirements, and as a result, Mr. Perry is entitled to postconviction relief.

Additionally, in Georgia, the prosecution, no later than 10 days before trial,
must disclose any statement of a witness that relates to subject matter concerning the
testimony of the witness and that is within the possession, custody, or control of the
state or prosecution. O.C.G.A. § 17-16-7; see also Harris v. State, 256 Ga. App.
120, 123, 567 S.E.2d 394, 398 (Ct. App. 2002).
9
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1.

The Prosecution Was in Sole Possession of the Details of Mr.
Barrentine’s Custodial Confession and Mr. Foster’s Report, and
the Custodial Confession of a Third-Person Is Plainly Favorable
to the Defense.

The prosecution knew of and was in possession of the details of
Mr. Barrentine’s confession, and it was under an obligation to produce the
exculpatory and impeachment information to Mr. Perry’s defense counsel. The
prosecution is deemed to be in possession of favorable evidence known to
individuals acting on its behalf in the case. Kyles, 514 U.S. at 437; Zant v. Moon,
264 Ga. 100, 440 S.E.2d at 664 (“Brady requires information to be revealed only
when it is ‘possessed by the prosecutor or anyone over whom the prosecutor has
authority’”) (internal citation omitted). It is irrelevant whether the prosecution had
no knowledge that an agency acting on its behalf, such as the police, possessed such
evidence, as the prosecution has a duty to learn of any favorable evidence known to
those individuals acting on its behalf in the case. Kyles, 514 U.S. at 437. Those
“acting on [the prosecution’s behalf in the case]” include “the district’s prosecution
team, which includes both investigative and prosecutorial personnel,” as well as
anyone subject to the prosecutor’s authority. Moon v. Head, 285 F.3d 1301, 1309
(11th Cir. 2002); Head v. Stripling, 277 Ga. 403, 408, 590 S.E.2d 122, 126-27 (2003)
(finding attorney general’s office part of “prosecution team” at defendant’s trial
because office became involved on behalf of state in response to defendant’s request
to see parole file).
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Evidence that is “favorable to the accused” includes evidence that exculpates
the defendant as well as materials relevant to sentencing or impeachment. Kyles,
514 U.S. at 433; Bagley, 473 U.S. at 676; see Danforth v. Chapman, 297 Ga. 29, 30,
771 S.E.2d 886, 887 (2015) (noting that Brady includes evidence material to guilt or
punishment as well as impeachment evidence). Evidence is exculpatory when it
clears or tends to clear the defendant from alleged fault or guilt. Smith v. State, 222
Ga. App. 366, 369, 474 S.E.2d 272, 276 (Ct. App. 1996). Third-party confessions
or incriminating statements are typically favorable to a defendant and subject to the
prosecution’s Brady obligations. Kyles, 514 U.S. at 434; Scott v. Mullin, 303 F.3d
1222, 1230 (10th Cir. 2002) (noting that “an alleged confession by an individual
other than [the defendant] is undeniably ‘favorable’” to the defendant for Brady
purposes). Moreover, the prosecution may not withhold favorable evidence upon
finding it unreliable or unimportant, as it is the defense’s prerogative to judge the
value and use of such evidence. Tennison v. City and Cty. of San Francisco, 570
F.3d 1078, 1094 (9th Cir. 2009).
The Supreme Court’s decision in Kyles is instructive. There, the Supreme
Court found a Brady violation where the prosecution suppressed self-incriminating
and inconsistent statements made by a witness to the police, because such evidence
would allow the defense to attack the police’s investigation. Kyles, 514 U.S. at 447.
Similarly, in Tennison, the Ninth Circuit found an inspector violated Brady by failing
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to timely disclose a third-party’s Mirandized police confession. 570 F.3d at 1093.
Though the defendant knew the third-party “bragged about his involvement in the
shooting,” the court found that evidence of bragging was not comparable to a police
confession. Id. Moreover, the court rejected the inspector’s efforts to dismiss his
Brady violation by “downplaying the importance of the evidence,” noting that it is
“the prerogative of the defendant and his counsel—and not of the prosecution” to
decide whether evidence should be used at trial. Id. at 1094 (internal citation
omitted).
Here, the State possessed the details of Mr. Barrentine’s confession, as well
as Mr. Foster’s report of the confession. Mr. Foster interviewed Mr. Barrentine on
behalf of law enforcement (CCSO and the GBI) and was part of the prosecution’s
team for Brady purposes. (Kennedy Aff., ¶ 6 (Exhibit 29)); (Foster Aff., ¶¶ 3-6
(Exhibit 30)). Further, Mr. Foster memorialized Mr. Barrentine’s August 1985
confession in a written report and provided it to the District Attorney’s office. (Foster
Aff., ¶ 9 (Exhibit 30)). During the interview of Mr. Barrentine in February 2002,
Agent Trull’s comments and questions confirmed that, 17 years later, the
prosecution’s file still contained written details about Mr. Barrentine’s confession.
(Feb. 22, 2002, Interview of Donnie Barrentine, min. 20 (Exhibit 40)). John
Johnson, as the prosecutor, had a duty to produce the details of the exculpatory
confession that the State possessed. He also had a duty to learn of favorable evidence
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known to those acting on his behalf, including police and investigative personnel.
See Kyles, 514 U.S. at 4347; Moon, 283 F.3d at 1309. It is irrelevant whether Mr.
Johnson was aware of Mr. Foster’s report, as Agent Trull and Deputy Bundy’s
knowledge (and Glenn Thomas’ earlier knowledge) is imputed to him. Kyles, 514
U.S. at 437.
Moreover, Mr. Barrentine’s confession, and the Foster report, are clearly
favorable to the defense, and Mr. Perry was prejudiced without them. Mr. Foster’s
report not only tends to exculpate Mr. Perry by incriminating Mr. Barrentine, but
also impeaches Mr. Barrentine, who, at trial, conveniently testified when asked if he
had confessed to Mr. Foster: “Not that I know of.” (TIV, pp. 196-97). In short, Mr.
Foster’s report and the details of Mr. Barrentine’s custodial confession were
favorable and within the prosecution’s possession, and therefore the State was
required under Brady to disclose the confession’s details to the defense. It violated
Mr. Perry’s due process rights by instead suppressing that evidence.
2.

Despite
Diligently
Pursuing
Information
Regarding
Mr. Barrentine’s Confession, the Defense Could Not
Independently Obtain the Exculpatory Information.

A defendant must exercise reasonable diligence to locate Brady material.
Mentor, 570 F. App’x at 895; Walker v. Johnson, 282 Ga. 168, 171, 646 S.E.2d 44,
47 (2007).

When analyzing counsel’s reasonable diligence in seeking Brady

material, courts consider whether counsel could obtain such evidence through other
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sources, such as an open-file policy or public records. Propst v. State, 299 Ga. 557,
567, 788 S.E.2d 484, 493 (2016); see also Boss v. Pierce, 263 F.3d 734, 740, 741
(7th Cir. 2001) (rejecting as “untenable a broad rule that any information possessed
by a defense witness must be considered available to the defense for Brady purposes”
and noting that reasonable diligence does not require defense counsel conduct
“fishing expedition” with every defense witness or potential defense witness);
United States v. Kelly, 35 F.3d 929, 937 (4th Cir. 1994) (indicating it was unable to
conclude that defense could have obtained evidence or information from other
sources through reasonable diligence where search warrant was not filed or available
through public records, and prosecution letter regarding warrant did not adequately
provide all information relevant to impeachment).

For instance, the Georgia

Supreme Court in Head found that defense counsel could not obtain Brady material,
despite diligent efforts to do so, where counsel requested the parole file from the
prosecution, and “key evidence contained in the parole file was not available
elsewhere.” 277 Ga. 408, 590 S.E.2d at 127.
Furthermore, although a defendant need not specifically request Brady
material for due process to be violated, when the defense does make a specific and
relevant request for evidence, the prosecution’s failure to respond is “seldom, if ever,
excusable.” United States v. Agurs, 427 U.S. 97, 106, n. 7 (1976); Bagley, 473 U.S.
at 682-83. The more specifically the defense requests such evidence—revealing to
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the prosecution what the defense finds important—“the more reasonable it is for the
defense to assume from the nondisclosure that such evidence does not exist, and to
make pretrial and trial decisions on that basis.” Bagley, 73 U.S. at 682-83.
For instance, under facts similar to those present here, in Walker, the Georgia
Supreme Court found that the prosecution violated Brady by failing to disclose a full
transcript or tape of a witness’s statement in response to the defendant’s request.
282 Ga. at 171, 646 S.E.2d at 46-47. The prosecution’s investigative notes disclosed
to the defense included a one-paragraph summary of such a statement, but the notes
omitted much of the potentially exculpatory material contained in the statement’s
48-page transcript and incorrectly stated key facts. Id. at 47. As those inaccuracies
may have caused the defense to abandon diligence or investigative efforts it may
have pursued had it known the full content of such a statement, withholding the
transcript violated Brady. Id.
Here, Mr. Perry’s defense counsel was reasonably diligent in attempting to
locate the Foster report and details of Mr. Barrentine’s confession. The Foster report
and/or other details about Mr. Barrentine’s confession to Mr. Foster were in the sole
possession of the State, and the only means of obtaining this information was to ask
the prosecution to produce it, which defense counsel did multiple times; first, by
filing multiple pretrial motions seeking disclosure of exculpatory and impeachment
information (Motion for Discovery of Exculpatory Information and Information to
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Impeach of Discredit State Witnesses (Petition Exhibit 54)), and second, by sending
John Johnson a letter specifically asking for all written reports and notes from Mr.
Barrentine’s confession to Mr. Foster. (Letter from Dale Westling to John Johnson,
Chief Assistant District Attorney (Apr. 15, 2002) (Westling Aff., Ex. 2) (Exhibit
41)). And counsel did not stop there. Having been rebuffed by the prosecution, Mr.
Westling had the defense’s private investigator try to find Mr. Foster and obtain the
details of Mr. Barrentine’s confession directly from him. However, the investigator
and Mr. Perry’s defense team were unable to locate and interview Mr. Foster.
(Westling Aff., ¶ 16 (Exhibit 41)).
Mr. Johnson’s failure to respond to defense counsel’s request is not only
inexcusable but misleading, as defense counsel could interpret Mr. Johnson’s failure
to respond as an indication that a report and details relating to it did not exist or were
unimportant. See Bagley, 473 U.S. at 682-83. And, the Court should not ignore
when assessing defense counsel’s reasonable diligence Agent Trull and Deputy
Bundy’s inaccurate and incomplete descriptions of Mr. Barrentine’s confession. The
only information defense counsel had about Mr. Foster’s report was colored by
Agent Trull and Deputy Bundy’s statements in their February 2002 interview with
Mr. Barrentine, suggesting that Mr. Barrentine’s confession to Mr. Foster was
simply a “joke,” perhaps no different than Mr. Barrentine’s boastful comments to
partygoers. In reality, the confession was real and convincing enough that an
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experienced investigator like Mr. Foster can recall actual details more than thirty
years later. Like in Walker, Agent Trull and Deputy Bundy’s incomplete and
misleading statements impacted Mr. Westling’s diligence and further support a
finding of a Brady violation. See 282 Ga. at 171, 646 S.E.2d at 47.
3.

The State Suppressed the Details of Barrentine’s Confession and
Foster’s Report by Failing to Disclose It.

Evidence is suppressed under Brady when the prosecution fails to disclose it
in time for the defendant to make use of it at trial. Boss, 263 F.3d at 740; Walker,
282 Ga. at 168-70, 646 S.E.2d at 47 (finding evidence suppressed where state
possessed evidence yet withheld and failed to provide during reciprocal discovery
or in response to defense request). Furthermore, even when the defense is aware of
the possible existence of Brady material, evidence is still suppressed when the
defense only receives notes or summaries of such evidence, particularly when those
descriptions are incomplete or inaccurate. See Tennison, 570 F.3d at 1090-91
(finding inspector did not fulfill duty to disclose exculpatory information by merely
placing notes of witness statement in file); Walker, 282 Ga. at 170-71, 646 S.E.2d at
47 (finding production of investigatory notes containing one-paragraph reference to
witness statement did not comply with Brady when defendant specifically requested
witness statement and notes summarizing statement were incomplete and
misleading).
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Here, the details of Mr. Barrentine’s confession and Mr. Foster’s report were
suppressed because the prosecution never disclosed that information to defense
counsel, despite responsive information being in the prosecution’s possession as late
as February 2002. (Westling Aff., ¶¶ 12-13 (Exhibit 41)).
Furthermore, the prosecution’s disclosure of the snippet referencing the
confession in the taped Barrentine interview does not satisfy the prosecution’s Brady
obligations. To begin with, Mr. Barrentine denied ever making the confession
during the interview itself. The taped interview also contained none of the important
details of the confession that had to have been known to the prosecution and detailed
in Mr. Foster’s report, including that the shooter scuffled with Harold Swain and
discarded the murder weapon in a body of water. Moreover, as courts have found,
the disclosure of incomplete, inaccurate, or terse notes of evidence is insufficient to
comply with Brady.

Disclosure of Agent Trull and Mr. Bundy’s misleading

interview with Mr. Barrentine—mischaracterizing that confession merely as a
“joke” intended to “jerk” police around—did not satisfy the prosecution’s Brady
obligation and actually only furthered the suppression. See Tennison, 570 F.3d at
1090-91.
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4.

The Details of the Confession and Mr. Foster’s Report Are
Material Because There Is a Reasonable Probability that the
Jury’s Verdict May Have Been Different Had It Known that Mr.
Barrentine Confessed in Custody, Rather than Drunkenly
Boasting at a Party.

Evidence is material under Brady when a reasonable probability exists that
the result of the proceeding would have been different had such evidence been
disclosed. Bagley, 473 U.S. at 682. Under Brady, “[t]he touchstone of materiality
is a ‘concern that the suppressed evidence might have affected the outcome of the
trial.’” Monroe v. Angelone, 323 F.3d 286, 301 (4th Cir. 2003) (quoting Spicer v.
Roxbury Corr. Inst., 194 F.3d 547, 559 (4th Cir. 1999) (quoting Agurs, 427 U.S. at
104))). Put differently, evidence qualifies as material when there is “any reasonable
likelihood” it could have “affected the judgment of the jury.” Napue, 360 U.S. at
271; see also Young v. State, 290 Ga. 441, 721 S.E.2d 839 (2012); Upton v. Parks,
284 Ga. 254, 664 S.E.2d 196 (2008); Hester v. State, 282 Ga. 239, 647 S.E.2d 60
(2007).
To prevail on a Brady claim, a defendant need not show that he “more likely
than not” would have been acquitted had the new evidence been admitted. Smith v.
Cain, 565 U.S. 73, 75 (2012) (internal citation omitted). Rather, he must show only
that the new evidence is sufficient to “undermine confidence” in the verdict. Id.
(internal quotation markets and brackets omitted); see also Wearry v. Cain, 136 S.
Ct. 1002, 1006, n. 6 (2016) (explaining that “[g]iven this legal standard, [defendant]
90

can prevail even if, as the dissent suggests, the undisclosed information may not
have affected the jury's verdict.”). Indeed, a showing of materiality does not require
a defendant to demonstrate that disclosure of the suppressed evidence would have
resulted ultimately in the defendant’s acquittal, nor does it require a defendant to
demonstrate that after discounting the inculpatory evidence in light of the disclosed
evidence there would not have been enough evidence left to convict. See Kyles, 514
U.S. at 434-35; see also Bagley, 473 U.S. at 678 (explaining that a “reasonable
probability” of prejudice exists when suppression of evidence “undermines
confidence in the outcome of the trial”); Strickler v. Greene, 527 U.S. 263, 290
(1999); Bagley, 473 U.S. at 674 (“Implicit in the requirement of materiality is a
concern that the suppressed evidence might have affected the outcome of the trial”).
Once the reviewing court has found constitutional error, there is no need for further
harmless-error review. Kyles, 514 U.S. at 435.
Where undisclosed impeaching evidence would “seriously undermine the
testimony of a key witness on an essential issue,” a Brady violation is more likely to
be found. Rocha v. Thaler, 619 F.3d 387, 397 (5th Cir. 2010) (citation omitted). For
instance, in Kyles, the Supreme Court found Brady’s materiality standard satisfied
where the prosecution suppressed evidence including statements inconsistent with
what its key witnesses would say at trial. 514 U.S. at 441-42. Disclosure of such
statements would have “substantially reduced or destroyed” the value of those
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witnesses by enabling the defense to impeach their trial testimony and argue that the
statement pointed to another suspect. Id.
Here, the details of Mr. Barrentine’s confession and Mr. Foster’s report easily
meet the materiality test because there is a reasonable probability that the jury’s
verdict would be different had the details of Mr. Barrentine’s custodial confession
been introduced at trial. Among Mr. Perry’s primary defenses at trial was that
Mr. Barrentine, not Mr. Perry, was involved in killing the Swains, making Mr.
Barrentine a key witness. The prosecution, aware of that theory, understood the
value of Mr. Foster’s report, and the harm it posed to the State’s case, which likely
is why Agent Trull and Deputy Bundy gave Mr. Barrentine an opportunity to clear
the air on his confession. (Feb. 22, 2002, Interview of Donnie Barrentine, at min.
20 (Exhibit 40)).
Because the State suppressed the details of the confession and Mr. Foster’s
report, the only evidence of Mr. Barrentine confessing to the Swain murders that the
jury heard was that Mr. Barrentine had boasted about the killings while at a party
where there was a lot of drugs and alcohol, from witnesses prosecutor Glenn Thomas
previously referred to as “dope heads and teenage prostitutes.” (TIV, p. 286). The
trial would have been much different if the jury been able to hear that Mr. Barrentine
had not only made these statements while drunk at a party, but actually confessed to
a professional interrogator while in jail in the custody of the State. Moreover, when
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Mr. Barrentine denied confessing to committing the murders on the stand at trial,
defense counsel was unable to impeach his testimony and could not effectively argue
that Mr. Barrentine, not Mr. Perry, was either guilty of or involved in the murders.
See Kyles, 514 U.S. at 441-42. And, had the details of the confession been disclosed,
the defense almost certainly would have called Mr. Foster as a witness at trial to both
impeach Mr. Barrentine and so that the jury could have heard the confession’s details
firsthand. (Westling Aff., ¶ 17 (Exhibit 41)). Thus, there is a reasonable probability
that, had the jury known Mr. Barrentine once confessed to a professional interrogator
assisting law enforcement, its verdict would have been different, and the absence of
such evidence undermines one’s confidence in the jury’s verdict and the trial’s
fairness. See Kyles, 514 U.S. at 441-42.
C.

The State Violated Brady When It Suppressed Gwendolyn Owens’
Statement that the Composite Did Not Resemble the Shooter.

The composite police sketch was fundamental to the State’s case against
Dennis Perry. Because the only physical evidence from the crime scene available at
the time of trial—the prescription of and DNA testing on the hairs found on the pair
of glasses not belonging to the Swains—all but cleared Mr. Perry of the Swains’
murder, the State leaned heavily on the passing resemblance of the composite picture
to Mr. Perry to link him to the crime. The prosecution’s strategy was clearly to get
the composite before the jury as often as possible to exploit the resemblance, and
evidently it worked. As described above, in a recent interview, one juror at Mr.
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Perry’s trial recalled—16 years later—the composite drawing (along with Ms.
Beaver’s testimony) as was one of the most compelling pieces of evidence
supporting Mr. Perry’s guilt. (Simpson Aff., ¶ 8 (Exhibit 21)). The prosecution
persisted in this approach despite knowing that one of the scene witnesses
responsible for the composite, Gwen Owens, had told investigators in 1998—before
Mr. Perry was arrested—that the composite did not look like the shooter. Perhaps
more importantly (and certainly of more prejudice to Mr. Perry), the prosecution
knew that law enforcement had never disclosed that fact to Mr. Perry’s trial counsel.
At trial, prosecutor John Johnson compounded the prejudice of the State’s
suppression by eliciting statements from scene witnesses that gave jurors the
impression that all scene witnesses were in agreement that the composite resembled
the shooter and permitting that false impression to persist by not disclosing Gwen
Owens’ statement to the contrary. For example, Mr. Johnson asked scene witness
Vanzola Williams whether the church witnesses “agree[d] on a single drawing”:
Q When you were asked to come to the police station or
somewhere – I’m not quite sure where that was – to make the
drawing, do you remember that? The composite drawing.
Remember, you ladies were asked to do that?
A Yes.
Q Did y’all agree on a single drawing or were there,
in fact, four different descriptions of what the man looked
like?
A We all agreed on a single drawing.
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(TII, pp. 90-91).10
Mr. Perry’s attorneys filed several pretrial motions seeking the disclosure of
all exculpatory and impeachment information. (See, e.g., Motion for Discovery of
Exculpatory Information and Information to Impeach of Discredit State Witnesses
(Exhibit 54)). Yet, Ms. Owens’ exculpatory statement that the composite did not
resemble the shooter and the prosecutor’s memorandum documenting that statement
were never disclosed to the defense. (Westling Aff., ¶ 18 (Exhibit 41)). Had the
defense known about Ms. Owens’ statement, the defense would have called her to
testify because her statement would have supported the defense’s theory that Mr.
Perry did not commit the murders. (Id.).
The prosecution’s failure to disclose Gwen Owens’ clearly exculpatory 1998
statement was a blatant violation of its Brady obligations.

Furthermore, the

information would have been material to the defense, and there is a reasonable
probability of a different result had the prosecution disclosed the statement, because
the defense would have been able to rebut the prosecution’s repeated use of the

Mr. Johnson also attempted to mislead the jury about the accuracy of the
composite by attempting to elicit an admission from Special Agent Joe Gregory that
all witnesses were in agreement that the shooter had “blondie sandy-brown hair,”
which Johnson must have understood was false because two scene witnesses,
Marjorie Moore and Gwen Owen’s daughter, Leslie Owens, had told law
enforcement that the shooter had “black” and “red” hair, respectively. (See TIV, pp.
315-16); see also (Composite Documents (Exhibit 15)); (Mar. 12, 1985 Statement
of G. Owens and L. Owens at 1-2 (Exhibit 11)).
10
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composite at trial and dispel the impression left by Mr. Johnson that all witnesses
were in agreement that the composite resembled the shooter.
Exculpatory witness statements are indisputably subject to disclosure under
Brady. See Walker, 282 Ga. at 169, 646 S.E.2d at 45-46; Wilson v. State, 246 Ga.
62, 65, 268 S.E.2d 895, 898 (1980) (“exculpatory witness statements are subject to
disclosure under Brady v. Maryland”).

For example, in Walker, the Georgia

Supreme Court concluded that the requirements of Brady were “easily met” where
the State possessed taped statements of two victims tending to exclude the defendant
as the culprit, and the statements were not disclosed at trial despite pretrial motions
seeking the exculpatory information. Walker, 282 Ga. at 169, 646 S.E.2d at 45; see
also Danforth, 297 Ga. at 30-31, 771 S.E.2d at 888-89 (finding Brady violation
where prosecutors failed to disclose one inmate’s statement that he did not overhear
the defendant confess, which could have been used at trial to contradict another
witnesses’ statement that the defendant purportedly made a jailhouse confession);
Jackson v. State, 309 Ga. App. 796, 802, 714 S.E.2d 584, 589 (Ct. App. 2011)
(finding Brady violation where state disclosed two statements by a witness
mentioning the involvement of three participants in the crime—including the
defendant—but failed to disclose a third statement that mentioned only two
perpetrators and did not mention the defendant).
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Here, as in Walker, the prosecution’s failure to disclose the details of
Ms. Owens’ statement to law enforcement that the composite did not look like the
Swains’ murderer “easily meets” Brady’s requirements.

The prosecutors had

possession of a document memorializing Ms. Owens’ statement, and despite the
defense’s multiple motions for the disclosure of exculpatory information, neither the
prosecution’s memorandum, nor the details of Ms. Owens’ statement, were
disclosed to the defense at or before trial. (Westling Aff., ¶ 18 (Exhibit 41)). To the
contrary, the prosecution sought at trial to depict the scene witnesses as being in
agreement that the composite resembled the killer.
There is also no question that Ms. Owens’ statement would have been material
to the defense. Had the defense team known of Ms. Owens’ statement, it would have
called Ms. Owens to rebut the prosecution’s argument that Mr. Perry was the killer
because he resembled the composite. Indeed, Ms. Owens’ testimony would have
been

potentially

outcome-changing

because

the

composite—along

with

Ms. Beaver’s tainted testimony—were the only pieces of evidence the prosecution
had to tie Mr. Perry to the murders.
In short, the prosecution was under a duty to disclose that a scene witness had
told law enforcement that a critical piece of evidence did not support their case
against Mr. Perry and violated Mr. Perry’s constitutional rights by failing to disclose
this exculpatory information at or before trial.
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As noted above, where multiple items of evidence are withheld, Brady
requires a cumulative evaluation to determine whether the total effect of the
undisclosed evidence is material. Kyles, 514 U.S. at 433-34. Here, as demonstrated
above, each item withheld was material. When considering all items together, there
can be no doubt that the outcome of Mr. Perry’s trial would have been different had
these items not been withheld by the prosecution.11
III.

THE
BRADY VIOLATIONS DETAILED ABOVE, THE
PROSECUTION’S USE OF TRIAL-BY-AMBUSH TACTICS, AND
THE EVIDENCE THAT WAS LOST BY THE STATE OR MISSING
AT THE TIME OF TRIAL INTERFERED WITH AND DEPRIVED
MR. PERRY OF HIS CONSTITUTIONAL RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL.
A.

Introduction.

Both the Georgia and United States Constitutions guarantee criminal
defendants the right to effective assistance of counsel at trial and on appeal. See
U.S. Const. amend. VI; Ga. Const. art. I, § 1, ¶ XIV; Strickland v. Washington, 466
U.S. 668 (1984). Georgia courts have long recognized that the suppression of
evidence by the prosecution can interfere with and deprive a defendant of his
constitutional right to effective assistance of counsel at trial and on appeal. See Byrd
v. Owen, 272 Ga. at 812, 536 S.E.2d at 739-50 (2000). There can be little doubt that

Mr. Perry has also demonstrated above that his counsel diligently pursued each of
the withheld items. However, to the extent that the Court finds otherwise, then Mr.
Perry respectfully contends that such inaction on his counsel’s part would qualify as
ineffective assistance of counsel in violation of his Constitutional rights.

11
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the Brady violations detailed above—the State’s failure to disclose (1) Jane Beaver’s
repeated inquiries about collecting a substantial reward and the $12,000 payment to
her, (2) the details of Donnie Barrentine’s interrogation by and confession to Glenn
“Dixie” Foster; and (3) Gwen Owens’ admission to Dale Bundy that the composite
drawing the State was relying on to make its case against Dennis Perry did not look
like the man she saw at the church on the night of the murders—interfered with
Dennis Perry’s counsel’s ability to provide him with the effective assistance of
counsel and zealous representation he was entitled to at his capital trial.
But the State’s interference with Mr. Perry’s right to effective assistance of
counsel did not stop here. Instead, the State doubled down on its interference at trial
by unleashing damaging and previously undisclosed testimony from its two main
witnesses: Jane Beaver and Dale Bundy. Specifically, Ms. Beaver showed up and
for the first time according to the prosecution unloaded with her “firebreak”
testimony, which addressed a huge gap in the State’s case by offering a somewhat
plausible, albeit completely speculative, theory as to how Dennis Perry could have
gotten to the church that night since he did not own or have access to a car. And the
surprises did not stop there. Dale Bundy then did his part by adding new details to
Dennis Perry’s alleged post-arrest confession that were not contained in any notes
or police report, and that neither of the other two officers present recorded or
corroborated in trial testimony. These trial-by-ambush tactics had the desired effect
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in that Mr. Perry’s lawyers were understandably unprepared to effectively respond
to and refute this previously undisclosed evidence.
Unfortunately, the State’s interference with Mr. Perry’s right to effective
counsel did not end there either because you have to add to these improper pretrial
and trial tactics all of the critical scene and exculpatory evidence that the State had
lost or that was otherwise unavailable by the time Dennis Perry was tried in February
2003: (1) the eyeglasses believed to have belonged to the killer, (2) the Pepsi bottles
found at the scene, (3) the one white plastic shirt button; (4) the phone box, (5) the
smudged mirror, (6) the recorded statements that Butch Kennedy and Joe Gregory
took from the scene witnesses following the murders, (7) the photo array shown to
Vanzola Williams during the initial investigative phase that included a photograph
of Dennis Perry and yet she did not identify him as the man she saw at the church,
and (8) the evidence that Joe Gregory and Butch Kennedy had collected, assessed
and documented during their investigation to verify Dennis Perry’s alibi and rule
him out as a suspect. Once you take all these circumstances into account, there is
no question that the State’s actions not only interfered with but wholly deprived
Mr. Perry of his right to the effective assistance of trial counsel.
Notwithstanding defense counsel’s efforts to thoroughly investigate and
prepare the case based on the information that was available to them, the evidence
that was missing at the time of trial coupled with the evidence that the prosecution
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withheld and/or sprung on the defense for the first time at trial meant that the defense
was in essence forced to try this case in the dark. There can be no doubt that had the
evidence that was withheld from defense counsel been produced, had the State not
employed trial-by-ambush tactics, and had the lost and missing evidence been
available, there is a reasonable probability that the outcome of the trial would have
been different.
B.

Legal Standards.

The Sixth Amendment to the United States Constitution affords all citizens
facing criminal charges the right to effective assistance of defense counsel. See U.S.
Const. amend. VI; Strickland, 466 U.S. at 684. In Strickland, the Supreme Court
outlined two basic instances in which a defendant can be deprived of effective
assistance of counsel: (1) if the Government interferes with Counsel’s ability to
make independent decisions about how to conduct the defense and (2) if defense
counsel fails to render adequate legal assistance. 466 U.S. at 686.
In order to prove that his defense counsel was ineffective, a defendant must
make two showings. Id. at 687. First, the defendant must show that defense
counsel’s performance was deficient and second, that the deficient performance
prejudiced the defense. Id. The first showing requires proving “that counsel made
errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the
defendant by the Sixth Amendment.” Id. In making this determination, the actions
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of counsel are compared against prevailing professional norms. Id. at 688 (“The
proper measure of attorney performance remains simply reasonableness under
prevailing professional norms.”).

A court assessing the adequacy of the

investigation phase of the representation must consider whether “strategic choices
made after less than complete investigation are reasonable precisely to the extent
that reasonable professional judgments support the limitations on investigation.”
Humphrey v. Williams, 295 Ga. 536, 551, 761 S.E.2d 297, 309 (2014) (quoting
Strickland, 466 U.S. at 690–91).
The second prong of Strickland requires the defendant show that he or she
was prejudiced by counsel’s ineffectiveness—that “counsel’s errors were so serious
as to deprive the defendant of a fair trial, a trial whose result is reliable.” 466 U.S.
at 687. To prove prejudice, the defendant must show that there is a “reasonable
probability (i.e., a probability sufficient to undermine confidence in the outcome)
that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.” See Smith v. Francis, 253 Ga. 782, 783, 325 S.E.2d 362, 363 (1985)
(describing the Supreme Court’s holding in Strickland, 466 U.S. at 694 ). A
defendant must succeed on both prongs of Strickland in order to prove he or she
received ineffective assistance. See 466 U.S. at 687.
Here, the State’s failure to produce evidence it was obligated to disclose, use
of trial-by-ambush tactics, and failure to preserve critical evidence and have it
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available at the time of trial deprived Petitioner of his right to the effective assistance
of counsel in violation of the Sixth and Fourteenth Amendments to the United States
Constitution and analogous provisions to the Georgia Constitution.

See also

Humphrey, 295 Ga. at 550-54, 761 S.E.2d at 308-12.
C.

Argument.
1.

The Brady Violations Detailed Above Interfered With and
Deprived Dennis Perry of His Constitutional Right to Effective
Assistance of Trial Counsel.

In order to provide the effective assistance mandated by the Georgia and
United States Constitutions, Dennis Perry’s trial counsel needed to receive in
advance of trial all of the exculpatory, impeachment, and other favorable evidence
in the possession of the prosecution. No one can dispute that Mr. Perry and his legal
team were entitled to that information under applicable case law and the trial court’s
rulings granting the defendants’ pretrial motions that specifically sought this
information. Similarly, it is obvious that defense counsel simply could not have
provided the effective assistance of counsel constitutionally required without access
to the critical exculpatory and impeachment evidence that was wrongfully withheld.
By filing the pretrial motions discussed earlier in this brief and obtaining
favorable rulings from the court on those motions, Mr. Perry’s defense team
exercised the due diligence required of defense counsel to seek out exculpatory and
impeachment evidence known to the prosecution. But the process broke down when
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the prosecution failed to do what is required of the State to produce the exculpatory,
impeachment and other favorable evidence in its possession. See Brady, 373 U.S.
83. Because the prosecution failed to produce the evidence in its possession relating
to Jane Beaver’s inquiries about collecting a substantial reward and the $12,000
payment ultimately made to her, Mr. Perry’s defense team was deprived of and did
not have access to the critical evidence it needed to effectively impeach and discredit
her testimony on cross-examination.
The same is true of the withholding of and failure to produce the details
surrounding Donnie Barrentine’s interrogation by and confession to Glenn “Dixie”
Foster. Not only did the lack of information about the details of Mr. Barrentine’s
confession preclude Mr. Perry’s defense team from effectively impeaching Mr.
Barrentine’s “not that I know of” response when asked if he had ever confessed to
Dixie Foster, their lack of knowledge and information also meant that the defense
team had no way to reasonably assess the potential value of calling Mr. Foster as a
witness at trial to further discredit and implicate Mr. Barrentine. That, of course,
also is true of the withholding of information about Gwen Owens’ emphatic
statement to Deputy Bundy in 1998 “that the composite picture doesn’t look like the
man she saw that night.” Armed with the knowledge of Ms. Owens’ unequivocal
pronouncement that would have helped Dennis Perry’s defense, the prosecution
made the informed decision not to call Ms. Owens as a witness at trial. Not having
104

that exculpatory information despite having filed a motion and obtained a court order
requiring its disclosure, defense counsel had no opportunity to make an informed
decision as to the potential value of calling Ms. Owens as a witness at trial.
The Georgia Supreme Court has been confronted with strikingly similar facts
and concluded that a defendant is denied due process, including his right to effective
assistance of counsel, and is entitled to habeas relief when the State suppresses and
withholds exculpatory and impeachment evidence in violation of Brady v. Maryland
and its progeny. See Owen, 272 Ga. 807, 536 S.E.2d 736. In that case, Jeffrey Owen
was convicted in a bench trial of a drug-related murder and possession with intent to
distribute marijuana and sentenced to life in prison. Id. at 808, S.E.2d at 737.
Years later, during discovery conducted after Owen filed his state habeas
petition, the defense learned for the first time that the key witness at trial against
Owen, William Kent, testified only after reaching an immunity agreement with the
State that was not disclosed to the defense prior to trial. Id. In affirming the trial
court’s grant of habeas relief, the Georgia Supreme Court specifically held:
Whenever reliability of a witness may have been a factor
in the determination of an accused’s guilt, the State’s nondisclosure of evidence affecting such credibility falls
within this Brady principle.
Stated differently,
impeachment evidence, as well as exculpatory evidence
falls within the Brady rule.
Id. at 810, S.E.2d at 738 (internal citations omitted). The Court then went on to find
that because Kent had been the primary witness testifying against Owen at trial (like
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Ms. Beaver in Dennis Perry’s trial, Kent was the only witness who offered
opportunity and motive testimony against the defendant), that the failure to disclose
the immunity agreement violated not only Owen’s due process rights but his right to
effective assistance of counsel as well:
The State’s suppression of Kent’s immunity agreement
interfered with counsel’s ability to render effective
assistance at trial and on appeal. It is a bulwark of our
justice system that a criminal defendant is entitled to
receive effective assistance from counsel both at trial and
on appeal.
Id. at 812, S.E.2d at 739.
As in Owen, the exculpatory and impeachment evidence withheld here went
straight to the heart of the reliability and credibility of two material witnesses who
testified at trial: Jane Beaver and Donnie Barrentine. And, just as in Owen, it is
reasonably likely that the outcome of the trial could have been different had this
information been disclosed so that it could have been used to impeach and discredit
Jane Beaver’s and Donnie Barrentine’s testimony. Accordingly, the words of the
Georgia Supreme Court ring just as true here as they did in Owen:
Society wins not only when the guilty are convicted but
when criminal trials are fair; our system of the
administration of justice suffers when any accused is
treated unfairly. A prosecution that withholds evidence on
demand of an accused which, if made available would tend
to exculpate him or reduce the penalty bears heavily on the
defendant. That casts the prosecutor in the role of the
architect of a proceeding that does not comport with
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standards of justice, even though, as in the present case,
his action is not “the result of guile.”
Id. at 811, S.E.2d at 739 (quoting Brady, 373 U.S. at 87-88).
Here, Mr. Perry is entitled to habeas relief because the State’s withholding of
exculpatory and impeachment evidence deprived him of his constitutional right to
effective assistance of counsel in addition to his other due process rights, and he was
prejudiced by that misconduct.
2.

The State’s Use of Previously Undisclosed Testimony at Trial
Further Interfered With and Deprived Dennis Perry of His
Constitutional Right to Effective Assistance of Counsel.

In addition to filing pretrial motions requiring the prosecution to produce all
exculpatory, impeachment and other favorable evidence, Mr. Perry’s defense team
“opted into” discovery under the Unified Procedures Act. (Oct. 19, 2000 Hearing
Tr. at 17 (Petition Exhibit 55)). As part of that process, the State is obligated to
provide extensive discovery, and the court, in turn, is permitted to order appropriate
relief, including preventing the State from using any such evidence that it failed to
disclose until trial if defense counsel shows prejudice or bad faith. See O.C.G.A. §
17-16-6.

Notwithstanding its obligations, the State employed trial-by-ambush

tactics at the trial in the form of proffering and relying on previously undisclosed
witness testimony, including new testimony involving the alleged post-arrest
confession by Mr. Perry. Once again, these improper State trial tactics fatally
undermined the efforts of Mr. Perry’s trial counsel and prevented them from
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providing their client the effective assistance of counsel he was entitled to under both
the Georgia and U.S. Constitutions.
First, the State introduced, over strenuous objection, Jane Beaver’s previously
undisclosed firebreak testimony which filled a huge gap in the case against Dennis
Perry by offering a completely speculative explanation as how he could have gotten
to and from the church on the night of the murders, since it was undisputed that he
did not own a car. (TIII, pp. 189-90). Defense counsel forced the prosecution to
admit in a side-bar conference that the testimony had never been disclosed. (Id. at
p. 207). The excuse offered by Assistant District Attorney John Johnson was that
Ms. Beaver, who law enforcement and the prosecution had met with multiple times
before trial started and who had testified at pretrial proceedings, had only told the
prosecution about her inventive firebreak testimony five minutes before she went on
the stand. (Id.). Not only did the testimony plug a huge hole in the State’s case, but
the defense was at a complete disadvantage on cross because they had no way to
prepare for this curveball in advance and, of course, they could not impeach Ms.
Beaver with the reward she was to receive because that crucial impeachment
information had not been disclosed as required. (Westling Aff., ¶ 6 (Exhibit 41)).
In short, the State’s tactics ensured that there was no way Mr. Perry’s lawyers could
effectively represent him when cross-examining Jane Beaver.
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Second, the State blindsided defense counsel when Dale Bundy showed up at
trial and added a new detail to Dennis Perry’s alleged post-arrest confession—a
detail that did not appear in any notes or police report produced to the defense and
one that was not recorded or corroborated by either of the other two law enforcement
officers present for the interrogation. Once again, context is critical. A prosecutor
is required to disclose “the substance of any ... relevant ... oral argument statement
made by the defendant while in custody, whether or not in response to interrogation.”
See O.C.G.A. § 17-16-4. In addition to this statutory obligation, Mr. Perry’s lawyers
had filed and the Court had granted a motion requiring the disclosure of all
confessions or statements made to law enforcement by Mr. Perry. (Motion for
Discovery of Statements of the Defendant (Petition Exhibit 56)).
And yet, Deputy Dale Bundy showed up at trial and for the first time ever
claimed that during his alleged post-arrest confession Mr. Perry had admitted being
at the church on the night of the murders. (TIV, pp. 34-35, 116-18). That claimed
admission by Mr. Perry is not found in Deputy Bundy’s after-the-fact investigation
report, nor is it found in the after-the-fact interrogation report prepared by Ron
Rhodes. And neither Agent Rhodes nor Agent Mullen corroborated Deputy Bundy’s
testimony when called to testify. (Id. at 133-35, 158). No, the one and only place
this claimed admission by Mr. Perry can be found is Deputy Bundy’s trial testimony.
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Once again, the State’s use of this never-disclosed testimony at trial left defense
counsel entirely vulnerable and unable to effectively represent their client.
The Georgia Supreme Court does not approve of “trial by ambush.”
Contrary to the view of some, our legal system is not
simply an elaborate game of “Gotcha!” This Court does
not endorse acquittal by ambush on the part of a defendant
any more than it does trial by ambush on the part of the
State. Nor do we condone induced error. The object of all
legal investigation is the truth, and procedural rules are in
place to further such goal in an orderly fashion.
See Jones v. State, 276 Ga. 171, 174, 575 S.E.2d 456, 459 (2003) (interpreting
speedy trial rules in light of defense attorney leaves-of-absence and other conduct).
The tactics employed by the State in unleashing the previously undisclosed
testimony of Ms. Beaver and Deputy Bundy on defense counsel at trial violated these
admonitions of the Georgia Supreme Court and deprived Mr. Perry of his
constitutionally protected right to the effective assistance of counsel.
3.

The State’s Failure to Properly Preserve Evidence So That It Was
Available When Mr. Perry Was Tried Also Interfered With and
Deprived Him of His Right to Effective Assistance of Counsel.

The prosecution’s failure to produce exculpatory and impeachment evidence
as required by Brady v. Maryland and trial-by-ambush tactics were not the only ways
in which the State interfered with and deprived Mr. Perry of his right to effective
assistance of counsel. The State compounded the prejudice resulting to Mr. Perry
from its Brady violations and improper trial tactics by failing to properly preserve
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critical evidence collected and developed by law enforcement during its initial
investigation of the Swain murders, so that the evidence was either missing or
unavailable at the time of Mr. Perry’s trial.
As outlined above, the murders took place in March 1985; Mr. Perry was not
arrested until January 2000; and he was not tried until February 2003. During the
almost eighteen (18) years between the murders and Mr. Perry’s trial, several pieces
of critical evidence that were collected and generated by the original investigators—
Camden County Sheriff’s Deputy Butch Kennedy and GBI Agent Joe Gregory—
either was lost, missing, or otherwise unavailable when Mr. Perry was tried in 2003.
Among the pieces of evidence unavailable for use at trial were: (1) the eyeglasses
believed to have belonged to the killer, (2) the Pepsi bottles found at the scene, (3)
the one white plastic shirt button; (4) the phone box, (5) the smudged mirror, (6) the
recorded statements that Butch Kennedy and Joe Gregory took from the scene
witnesses following the murders, (7) the photo array shown to Vanzola Williams
during the investigative phase that included a photograph of Dennis Perry and yet
she did not identify him as the man they saw at the church, and (8) the evidence that
Joe Gregory and Butch Kennedy had collected, assessed and documented during
their investigation to verify Dennis Perry’s alibi and rule him out as a suspect. (TI,
pp. 57-59, 65); (TIII, pp. 160-61); (TIV, pp. 57-59, 283–84, 294-304).
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And much of this missing and unavailable evidence would have supported
and aided Mr. Perry’s defense. For example, the jury’s being able to see, touch and
carefully examine the pock-marked eyeglasses with the thick lenses would have
driven home in a way that documents and argument cannot that someone like Dennis
Perry, who had 20/20 distance vision, would have never worn or used glasses like
that—especially if his intent was to use a gun to shoot someone. Similarly, it is hard
to imagine that jurors would not have had doubts about Dennis Perry’s possible
involvement in the murders had they been able to see and review the actual evidence
that Joe Gregory and Butch Kennedy collected and documented when they
confirmed Dennis Perry’s alibi and ruled him out as a suspect. (Id. at pp. 294-96,
312-13). Agent Gregory and Deputy Kennedy have both repeatedly stated and
testified that all of this evidence was in law enforcement’s possession, custody and
control when they last saw the files, and yet none of it was available at Dennis
Perry’s trial. (Id. at 302-04).
The impact on Mr. Perry’s defense and trial counsel’s ability to effectively
represent him was so profound that defense counsel moved to dismiss all the charges
based on the State’s failure to preserve the evidence and have it available for use at
trial. (Motion to Dismiss Indictment for Denial of Defendant’s Due Process Rights
(Exhibit 57)). Indeed, they were compelled to file such a motion. After all, there
was no dispute that the evidence had existed, and it could not have been lost on
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experienced defense counsel that Mr. Perry was terribly prejudiced by the jury not
being able to see, touch, and personally examine these critical pieces of evidence
that supported his innocence. The trial court denied the motion and, because Perry
waived his right to appeal, no appellate court ever reviewed that ruling. But this
court is not constrained or limited by the trial court’s prior ruling in considering
Mr. Perry’s habeas petition, and this court can and should consider the impact this
missing and unavailable evidence had on Mr. Perry’s due process rights, including
his right to effective assistance of trial counsel.
Defending a client against murder charges and providing the effective
assistance of counsel mandated by the Georgia and U.S. Constitutions eighteen (18)
years after the fact would be challenging under the best of circumstances, but doing
so in a case where the State repeatedly ignored its Brady and discovery obligations,
employed trial-by-ambush tactics, and had failed to preserve critical evidence—
much of which would have aided the defense—was simply impossible. That is
exactly what happened here. The prosecution’s Brady violations and trial tactics,
coupled with the State’s failure to preserve critical evidence so that it could be used
at trial, prejudiced Dennis Perry by depriving him of basic due process, including
his right to effective assistance of counsel and a fair trial. This Court, therefore,
should grant his habeas petition and afford him the relief he seeks.

113

IV.

THE STATE’S FAILURE TO PROPERLY PRESERVE EVIDENCE
SO THAT IT WAS AVAILABLE WHEN MR. PERRY WAS TRIED IN
2003 VIOLATED MR. PERRY’S RIGHT TO DUE PROCESS.
In addition to depriving Mr. Perry of effective counsel, the State’s failure to

preserve critical evidence from the initial investigation was also a denial of due
process and fundamental fairness. The State has a duty under the due process clause
of the U.S. Constitution to preserve evidence which may be exculpatory. See
Fincher v. State, 276 Ga. 480, 483(5), 578 S.E.2d 102, 103 (2003); Arizona v.
Youngblood, 488 U.S. 51, 57-58 (1988). Here, the State possessed and failed to
preserve clearly exculpatory evidence, including but not limited to the evidence
supporting Mr. Perry’s alibi and physical evidence recovered at the crime scene.
“In dealing with the failure of the state to preserve evidence which might have
exonerated the defendant, a court must determine both whether the evidence was
material and whether the police acted in bad faith in failing to preserve the evidence.”
Krause v. State, 286 Ga. 745, 752, 691 S.E.2d 211, 218 (2010) (citation omitted).
To be material, “the evidence must possess an exculpatory value that was apparent
before it was destroyed, and be of such a nature that the defendant would be unable
to obtain comparable evidence by other reasonably available means.” Id. (citation
omitted). Bad faith is present where “the police themselves by their conduct indicate
that the evidence could form a basis for exonerating the defendant.” Youngblood,
488 U.S. at 57. The Georgia Court of Appeals has held, however, that the bad faith
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requirement “does not apply” where the exculpatory value of the evidence was
obvious before it was destroyed. State v. Blackwell, 245 Ga. App. 135, 140, 537
S.E.2d 457, 462 (Ct. App. 2000) (destruction of urine sample that tested negative for
drugs).
In Mr. Perry’s case, the State failed to preserve, among other things, (1)
evidence collected by Joe Gregory and Butch Kennedy to assess and verify Dennis
Perry’s alibi, (2) the photo array shown to Vanzola Williams during the initial
investigation, and (3) certain physical evidence recovered from the crime scene,
including a pair of eyeglasses believed to have belonged to the killer. Agent Gregory
and Deputy Kennedy stated and testified that this evidence was in law enforcement’s
possession, custody, and control when they last saw the files. (TIV, pp. 302-04).
The prosecution’s failure to preserve these items for Mr. Perry’s trial was a denial
of due process.
First, the evidence gathered and assessed by Deputy Kennedy and Agent
Gregory on Dennis Perry’s alibi is clearly and obviously exculpatory. Indeed, such
alibi evidence—which Gregory testified caused him and Kennedy to rule out Perry
as a suspect (TIV, p. 294-95)—is almost by definition exculpatory. It is also unique
and incomparable. Mr. Perry’s alibi was the central part of his defense, yet when
Agent Gregory tried to testify about this alibi evidence without the benefit of
possessing it, the prosecution made a successful hearsay objection. (Id., p. 295). In
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other words, the State failed to preserve the evidence and then substantially
increased the prejudice to Mr. Perry by succeeding in keeping the law enforcement
officer who had gathered the evidence in the first instance from testifying about it.
Second, the eyeglasses recovered from the crime scene were also clearly and
obviously exculpatory. As noted above, the eyeglasses had a prescription for an
extremely far-sighted individual with astigmatism in the right eye, and their
markings suggested they were worn by a machinist or welder. None of these
characteristics applied to Mr. Perry, who tested for 20/20 distance vision and has
never worked as a machinist or welder. Moreover, DNA testing at trial ruled out
Mr. Perry as a contributor to the hairs found in the glasses. The eyeglasses were also
incomparable evidence for the defense’s case. Given their distinctive appearance,
the ability to show the glasses to the jury would have driven home the unlikelihood
that Dennis Perry ever possessed them.
Because the eyeglasses and alibi evidence are so obviously exculpatory, Mr.
Perry need not prove bad faith by the State to show a violation of due process. See
Blackwell, 245 Ga. App. at 140. Regardless, bad faith is also apparent. It is
undisputed that the State possessed this evidence. And it is also undisputed that the
initial investigators cleared Mr. Perry as a suspect, in part based on this evidence.
Yet the State somehow managed to lose this evidence, but not other evidence from
the original investigation, prior to Mr. Perry’s trial. See Fincher v. State, 276 Ga. at
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483, 578 S.E.2d at 105 (due process issue “usually arises where the State has actual
physical possession of evidence and fails to preserve it”).
The State’s failure to preserve other physical evidence from the crime scene
also denied due process to Mr. Perry. The two Pepsi bottles found outside the church
were a unique potential physical link between the crime scene and the individual
matching a description of the shooter seen by Leona Rayson the night of the murders.
The bottles are exculpatory because Ms. Rayson, despite working at a convenience
store that Dennis Perry likely would have frequented, never identified Mr. Perry as
the individual to whom she sold the Pepsi that night. (GBI Memo #10) (Exhibit 19).
The state also lost several other items—the phone box, a mirror, and a white plastic
button—that were likely touched by the killer and were thus unique opportunities
for DNA testing that could have exonerated Mr. Perry or implicated another suspect.
Likewise, the photo array is clearly exculpatory given that it included a
photograph of Dennis Perry and yet Vanzola Williams failed to pick Mr. Perry out
of the array. And the photo array would have been unique and valuable evidence to
the defense as a counterexample to the photograph of Dennis Perry that Jane Beaver
subsequently showed Ms. Williams. As with the eyeglasses and alibi evidence, the
State would have possessed the other crime scene evidence and photo array from the
original investigation and would have known that Perry was cleared from the
original investigation, yet failed to preserve them.
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Accordingly, the State’s failure to preserve the evidence and have it available
at Mr. Perry’s 2003 trial clearly violated his right to due process.
V.

MR. PERRY IS ACTUALLY INNOCENT AND HIS IMPRISONMENT
VIOLATES ART. I, § 1, ¶¶ I & XVII OF THE CONSTITUTION OF
THE STATE OF GEORGIA AND THE FIFTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION.
In Herrera v. Collins, 506 U.S. 390 (1993), the Supreme Court assumed, “for

the sake of argument in deciding this case, that in a capital case a truly persuasive
demonstration of ‘actual innocence’ made after trial would render the execution of
a defendant unconstitutional, and warrant federal habeas relief[.]” Id. at 417.
Although Mr. Perry was not sentenced to death, the lengthy imprisonment of an
actually innocent person is the epitome of a miscarriage of justice and shocks the
conscience. See United States v. Salerno, 481 U.S. 739, 746 (1987) (“[S]ubstantive
due process prevents the government from engaging in conduct that shocks the
conscience, or interferes with rights implicit in the concept of ordered liberty.”)
(quotations and citations omitted). Fundamental to the Court’s decision in Herrera,
and embodied in the Georgia habeas statute, is the basic equitable principle that
courts must prevent fundamental miscarriages of justice, particularly when
someone’s life or liberty is at stake. Further, the Fourteenth Amendment’s Due
Process Clause prohibits the State from depriving any person or life or liberty
without due process of law. Given the compelling evidence of actual innocence and
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the magnitude of the constitutional errors at trial described herein, it is readily
apparent that Mr. Perry’s continued imprisonment is in violation of his due process
rights, and that he has made out a freestanding actual innocence claim.
Although the United States Supreme Court has never decided what the precise
burden of proof for a freestanding actual innocence claim would be—nor has any
Georgia court considered the issue—the Eleventh Circuit Court of Appeals has
suggested that a petitioner asserting a freestanding actual innocence claim must
demonstrate that “it is probable that, given the new evidence, no reasonable juror
would have convicted him.” Mize v. Hall, 532 F.3d 1184, 1195 (11th Cir. 2008)
(citing House v. Bell, 547 U.S. 518, 538 (2006)). In other words, Mr. Perry must
show that reasonable jurors would probably have a reasonable doubt about his guilt.
As demonstrated above, there is overwhelming evidence pointing to Dennis
Perry’s actual innocence. None of the physical evidence found and collected at the
scene implicates Dennis Perry at all. To the contrary, the physical evidence collected
at the scene that was meaningfully examined and scientifically analyzed—the pair
of glasses not belonging to the Swains and the hairs found on them that were
subjected to DNA analysis—completely support Dennis Perry’s claim of innocence.
As discussed, the pair of glasses found in the vestibule that did not belong to
Swains were examined and analyzed by Dr. Fredrick W. Tillman on March 14, 1985,
at the request of GBI Agent Joe Gregory. (GBI Memo #29 (Exhibit 7)). Dr. Tillman
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concluded that the owner of these glasses was extremely far-sighted and has an
astigmatism in his right eye. He also noted that the glasses were a standard type of
safety glasses, with small pitted areas on the outer surface of the lenses indicating
that the glasses’ owner might have been a machinist or welder. (Id.). Following
Dennis Perry’s arrest, Dr. Anthony Stubits, examined the glasses and performed an
eye examination on Dennis Perry. (March 25, 2002 Letter from A. Stubits (Exhibit
36)). Dr. Stubits found that Dennis Perry’s uncorrected distance vision was 20/20
in each eye, and there is no indication that he found an astigmatism in Mr. Perry’s
right eye. (Id.). In addition, Dr. Stubits measured Mr. Perry’s inter-pupillery
distance at 66 mm, whereas the owner of the glasses had an inter-pupillery distance
measured at 63 mm. (Id.). Based on his work, Dr. Stubits did not feel that the glasses
found at the scene belonged to Dennis Perry. (Id.).
In addition to the glasses’ physical characteristics, other evidence was found
on them that could be scientifically analyzed. Specifically, hair fragments were
found on tape that was present on the glasses and those hair samples were sufficient
to allow for Mitochondrial DNA Analysis. (Sept. 21, 2001 Letter from Mitotyping
Technologies, LLC (Petition Exhibit 58)). Those hairs, along with a blood sample
provided by Dennis Perry, were sent to Mitotyping Technologies LLC in State
College, Pennsylvania for testing and analysis. (Id.). That analysis revealed that it
was possible that the hair samples themselves came from the same individual. (Id.).
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More importantly though, the analysis conclusively showed that the mitochondrial
DNA sequence in Mr. Perry’s blood did not match the DNA sequence found on the
hairs and, therefore, Mr. Perry was positively excluded as the contributor of the hairs
tested. (Id.). As a result of this testing and analysis, the parties entered into an
Agreement and Stipulation as to Facts that was introduced and admitted as an
Exhibit at trial reflecting that, based on an analysis of the DNA profiles of the hair
samples taken from the glasses and Mr. Perry’s blood sample, he was excluded as a
contributor of the hairs. (Pretrial Stipulation (Exhibit 8)).
And this scientific evidence is not the only available credible evidence that
points to Dennis Perry’s actual innocence. As discussed above, the original lead
investigators on the case, Deputy Kennedy and Agent Gregory, thoroughly
investigated Dennis Perry’s possible involvement in these murders and ruled him
out as a suspect. (TIV, p. 294-96, 312-13). Even today, they do not believe Dennis
Perry killed the Swains. (Kennedy Aff. ¶ 2 (Exhibit 29)); (Gregory Affidavit ¶ 11
(Petition Exhibit 59))12. Among the reasons they excluded Mr. Perry as a suspect
was that he had an alibi that they checked out and verified. (Gregory Aff. ¶¶ 5-7. 10
(Exhibit 59)). While the evidence Deputy Kennedy and Agent Gregory amassed and
documented during their investigation was conveniently, for the State, “lost” or
“missing” at the time of trial in 2003, the alibi and facts supporting it had not

12

Petitioner will file an executed version of this affidavit as soon as possible.
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changed. As outlined above, Mr. Perry was living and working in the Atlanta area
in March 1985, and he did not own a car. (TIV, p. 189-90). Because he did not own
a car, Mr. Perry rode to and from work every day with a co-worker, Charlie
Williamson. (Id.). Mr. Williamson showed up at trial and testified to the facts that
Kennedy and Gregory had confirmed more than a decade earlier—Mr. Perry rode to
and from work with Williamson on March 11, 1985; they worked late and did not
get back to Jonesboro, Georgia where Mr. Perry was living until at least 5:30 or 6:00
p.m. that night; and given the distance to Waverly (and Mr. Perry’s lack of
transportation), Mr. Perry could not have gotten to the Rising Daughter Baptist
Church by 9:00 p.m. when the murders took place. The State called no witness at
trial to challenge these facts.13 (Id. at 189-94).
Among the other reasons that Agent Gregory and Deputy Kennedy had ruled
Dennis Perry out as a suspect was because Vanzola Williams had not picked Dennis
Perry’s photograph out of the photo array shown to her after Mr. Perry had surfaced
as a suspect following an anonymous tip. (Id. at 295-99). Indeed, no scene witness
identified Mr. Perry as a suspect until Jane Beaver began showing a photograph of

The prosecution represented in its opening statement that Mr. Perry had ridden
down to Camden County on the back of his brother’s motorcycle the day before or
day of the murders. (TI, p. 15). Mr. Perry’s brother, Daniel, appeared at trial, and
the U.S. Army veteran unequivocally testified that he had not driven his brother to
Camden County on March 10 or 11, 1985. (TIV, p. 178-79). The State did not
challenge Daniel Perry’s testimony; instead the prosecution simply asked Daniel if
a friend of Dennis Perry’s also owned a motorcycle in March 1985. (Id. at 179).
13
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Dennis Perry around as part of her efforts to build the case against Mr. Perry and
collect the substantial reward that had been advertised. And, of course, Deputy
Kennedy and Agent Gregory were well aware, both during their investigation and at
trial, of all the evidence existing implicating Donnie Barrentine in the murders.
(Kennedy Aff. ¶ 4 (Exhibit 29); (Gregory Aff. ¶¶ 12-20 (Exhibit 59)). Evidence that
by the time of trial included the Use and Derivative Use Agreement, which states
“Donnie Barrentine was a witness to the death of Harold and Thelma Swain, was
present at the scene and has given statements to other persons about his
involvement.” (Barrentine Immunity Agreement (Exhibit 39)). Given all this
evidence, it is understandable why Deputy Kennedy and Agent Gregory continue to
believe Mr. Perry did not kill the Swains.
Other evidence, or lack thereof, also strongly support Dennis Perry’s actual
innocence: there has never been any evidence indicating or suggesting that Mr.
Perry owned a handgun in March 1985, much less one of the type used to kill the
Swains; there is no evidence that Mr. Perry ever owned a car like the various types
that witnesses reported seeing at or near the church on the night of the murders; it
seems inconceivable that Mr. Perry could have been the man described as having
bought a Pepsi at Reed’s Store by Ms. Rayson since she most assuredly would have
recognized him (even if she did know his name), given that his grandparents lived
less than a half-mile from the store; and Dennis Perry had no history of violent crime
123

either before these murders took place or in the almost 15 years that elapsed before
his arrest in January 2000.
The new evidence outlined in this petition and brief, when considered along
with the original evidence produced by the defense at trial and described above,
clearly demonstrates that no reasonable juror would convict. The actual innocence
inquiry requires a court to assess how reasonable jurors would react to the overall,
newly supplemented record, including how the jurors would assess “the credibility
of the witnesses presented at trial” in light of all the evidence. See House, 547 U.S.
at 538-39. Because the jury would now hear evidence that the State’s star witness,
Jane Beaver, was seeking and motivated by her pursuit of a substantial reward; that
Donnie Barrentine had made a confession to law enforcement; and that at least one
scene witness—Gwen Owens—did not believe that the composite image looked like
the shooter, it is difficult to see how a juror could reach any conclusion other than
that Dennis Perry was innocent of these charges. Considered together, the new
evidence, coupled with that which was previously available, demonstrates that Mr.
Perry has made the required showing of actual innocence.
VI.

INABILITY TO ACCESS A COMPLETE TRIAL TRANSCRIPT
VIOLATES MR. PERRY’S CONSTITUTIONAL RIGHT TO DUE
PROCESS.
Even though he was convicted over sixteen (16) years ago, Mr. Perry still does

not have a transcript of critical portions of his trial, including the closing arguments
124

and jury instructions. The lack of a complete transcript is not Mr. Perry’s fault. He
has been trying to get a complete transcript since 2004 and, as recently as ten months
ago, his counsel provided a $1500.00 down payment to the court reporter in an effort
to address this intolerable circumstance. (Griffin Aff., ¶¶ 2-3 (Petition Exhibit 60)).
Following Mr. Perry’s trial, he was able to get a transcript of his seven-page
sentencing hearing. (See Order (Apr. 8, 2004) (Petition Exhibit 61)). He then quite
reasonably sought a copy of his complete transcript so he could pursue habeas relief,
but his request was denied at that time because the original trial judge found that
“none of the grounds alleged by Defendant in his proposed habeas petition require
resort to the transcript of the guilt-innocence phase of his trial.” (Id.) Due to Mr.
Perry’s indigent status, he was unable to afford the cost of a full transcript at that
time. (See Petition for Case Record (Mar. 24, 2004) (Petition Exhibit 62)). As a
result, he was left with an “evidence-only” transcript. (See id.). Despite Mr. Perry’s
counsel securing and providing funds to pay for a complete transcript in June 2018,
and their diligent efforts to obtain that transcript since that time, Mr. Perry has never
obtained a transcript of the portions of his trial not captured in his sentencing
transcript or the evidence-only transcript. (Griffin Aff., ¶ 9 (Exhibit 60)).
Obtaining a complete copy of his trial transcript is critical to Mr. Perry and
his current counsel’s ability to fully and meaningfully avail Mr. Perry of his right to
habeas corpus. His inability to obtain that transcript—despite persistent efforts—is
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a violation of his constitutional rights to due process and warrants a retrial. See
Montgomery v. Tremblay, 249 Ga. 483, 292 S.E.2d 64 (1982); Sheard v. State, 300
Ga. 117, 793 S.E.2d 386 (2016). A habeas petitioner, even one who has waived his
right to appeal, but who has offered to pay for his trial transcript, has a “right to the
transcript,” and it is the State’s duty to file such a transcript after conviction.
Montgomery, 249 Ga. at 485, 292 S.E.2d at 66. That right is so fundamental that if
a habeas court finds that the missing transcript is “necessary to reach the merits of
the [habeas] petition” and that the relevant portions of the transcript cannot be
reconstructed, then a new trial should be granted. Id. In Sheard, the defendant’s
case was pending on appeal fifteen years after trial, and the defendant was unable to
obtain a transcript of the final day of trial, which (as is the case here) included closing
arguments and jury instructions. Sheard, 300 Ga. at 120-121, 793 S.E.2d at 388-89.
The Georgia Supreme Court ordered a retrial, holding that the missing portions of
the transcript prevented “adequate review of the trial below.” See id. at 120, 793
S.E.2d at 389. The described “extenuating circumstances” that warranted a retrial
included that: (1) the case “raises the specter of due process concerns” due to its age
and the faded memories of key witnesses; (2) the defendant was deprived of the jury
charge—“a crucial portion of trial”; and (3) “forcing appellate counsel – who was
not involved in the original trial – to divine error without the aid of a transcript
is not only fruitless but also hinders counsel’s ability to adequately and
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zealously represent Sheard on appeal.” Id. at 120-21, 793 S.E.2d at 389 (emphasis
added).
Here, defense counsel provided a $1,500 down payment over ten months ago
to obtain the missing transcript, including closing arguments and jury instructions.
Defense counsel then diligently attempted to obtain that completed transcript in time
to fully evaluate and assess all possible constitutional violations at trial and the
impact of those violations. (Griffin Aff. ¶¶ 1, 4-9 (Exhibit 60)). The missing
portions of the transcript may be “necessary to reach the merits of the [habeas]
petition,” as defense counsel cannot fully demonstrate the materiality of the withheld
evidence or the scope of or prejudice caused by ineffective assistance of counsel.
See Montgomery, 249 Ga. at 485, S.E.2d at 66; Sheard, 300 Ga. at 120-21, 793
S.E.2d at 389. For example, if the State trumpeted Ms. Beaver’s neutrality in
closing—knowing that she was not—or the importance of the composite drawing—
knowing that a key witness disavowed it—that conduct and argument would most
assuredly bolster Mr. Perry’s claims about the materiality of the evidence withheld
from him. And if such conduct occurred, it would further demonstrate and prove
how the State’s conduct in withholding evidence and trial tactics deprived Mr. Perry
of his due process rights, including his right to effective trial counsel. Cf., e.g.,
Braithwaite v. State, 275 Ga. 884, 886, 572 S.E.2d 612, 615-16 (2002) (holding that
“[o]ur task . . . is to determine whether, in the throes of closing argument, no
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reasonable attorney, listening to the inflection of the speaker's voice and judging the
jurors' reactions, would choose to remain silent instead of objecting and calling
attention to the improper argument”). Furthermore, the pattern of conduct in this
case raises the specter of further, yet-to-be identified, constitutional errors in the
untranscribed portions of the trial. And, like in Shears, the age of this case and the
absence of “crucial portions of trial” prevent current defense counsel from
identifying all critical constitutional errors that may have occurred at Mr. Perry’s
trial. See Sheard, 300 Ga. at 120-21, 793 S.E.2d at 389.
Accordingly, Mr. Perry requests an Order for the State to produce a completed
copy of the transcript of Mr. Perry’s trial within three weeks, and if it is unable to
comply, Mr. Perry moves for a new trial based on the denial of his constitutional
rights to due process.
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PRAYER FOR RELIEF
Wherefore, Mr. Perry respectfully prays that this Court:
1.

Issue a writ of habeas corpus to have Mr. Perry brought before it so that

he may be discharged from his unconstitutional confinement and restraint, and/or be
relieved of his unconstitutional sentences.
2.

Grant Mr. Perry the ability to obtain subpoenas for witnesses and

documents necessary to prove the facts as alleged in this petition;
3.

Provide Mr. Perry with sufficient time and resources to further

investigate the case, and to conduct discovery;
4.

Permit Mr. Perry to amend his petition as needed to include any

additional claims or allegations not presently known to him or his counsel, that are
identified or uncovered in the course of the review, discovery, investigation of
litigation of this Petition;
5.

Permit Mr. Perry to respond to any defenses raised by Respondent in

his answer;
6.

Require Respondent to bring forth and file with this Court all

transcripts, records, documents and proceedings relating to Mr. Perry’s trial,
conviction, sentence, and post-conviction proceedings, including the transcript of his
trial;
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IN THE SUPERIOR COURT OF COFFEE COUNTY
STATE OF GEORGIA
DENNIS ARNOLD PERRY,
Petitioner,
vs.
STEVE UPTON, Warden,
COFFEE CORRECTIONAL FACILITY.

)
)
)
)
)
)
)
)

Civil Action No.

NOTICE OF FILING ELECTRONIC MEDIA
Please take notice that Petitioner has filed the following document on compact
disc: Video of February 22, 2002 Interview of Donnie Barrentine by Deputy Dale
Bundy, GBI Agent Mike Trull, and Vickie Moore.
The document will be sent via U.S. mail to the Coffee County Superior Court
Clerk and the following parties:
Steve Upton, Warden
Coffee Correctional Facility
1153 North Liberty Street
Nicholls, GA, 31554

Georgia Attorney General Chris Carr
Office of Attorney General
40 Capital Square SW
Atlanta, GA, 30334

This 10th day of June, 2019
Respectfully Submitted,
s/ Susan M. Clare
Susan M. Clare
Georgia Bar No. 262830
Attorney for Petitioner
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____________________________________)
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