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IN THE SUPERIOR COURT OF BUTTS COUNTY
STATE OF GEORGIA

LARRY JEl''KINS,
HABEAS CORPUS
PETITIONER,
CIVIL ACTION NO.
VS.

99-V-158

WILLIAM TERRY, Warden,

RESPONDENT.
, ORDER GRANTING PETITIONER'S WRIT OF HABEAS CORPUS, VACATING
PETITIONER'S SENTENCE OF DEA~ VACATING PETITIONER'S CONVICTIONS
AND RE:MAINING SENTENCES IN THE SUPERIOR COURT OF WAYNE COUNTY,
AND ORDERING A NEW TRIAL FOR PETITIONER
ON ALL COUNTS IN THE INDICTMENT

After having considered the Petitioner's Amended Petition for Writ of Habeas Corpus
from the convictions and sentence of death entered by the Superior Court of Wayne County,
Georgia in Criminal Action No. CR 93-0011, as well as the evidentiary hearing and all relevant
portions of the record therein, and having considered all filings in the instant proceeding,
including the post-hearing and supplemental briefs filed on behalf of both parties, and the
testimony and other evidence presented at trial and the arguments ore,ounsel, the Court hereby
enters the following Findings of Fact and Conclusions of Law in accordance with O.C.G.A.

§ 9-14-49.
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PROCEDURAL HISTORY
The Petitioner, Larry Jenkins ("Petitioner"), was indicted by the grand jury of Wayne
County, Georgia on January 25, 1993, for two counts of malice murder, two counts on felony
murder, two counts of kidnaping with bodily injury, anned robbery, burglary, theft by receiving
and two counts of theft by taking. On June 9. 1993, the State filed a notice of intent to seek the
death penalty of the Petitioner. Pursuant to a change of venue, requested by the Petitioner a.nd
granted

to him, the Petitioner pled n~t guilty and was tried in Glynn COWlty (Brunswick,

.Georgia) .. On September 29, 1995, Petitioner was convicted of two counts of malice murder, one
COWlt of armed robbery, two counts of kidnaping with bodily injury, two counts of theft by
taking and one count of theft by receiving stolen property. The trial court merged one count of
theft by taking into the armed robbery and merged the theft by receiving into the remaining
count of theft by taking. On September 30, 1995, the jury recommended the death penalty for
each count of murder which was imposed by the trial court. Additionally, the trial court
sentenced Petitioner to three consecutive life sentences for the anned robbery and kidnaping
counts and a consecutive ten year sentence for the theft by taking count.
After Petitioner's motion for new trial, filed October 30, 1995 was denied on January 16,

1997. Petitioner appealed his conviction and sentence, which was afflrmed by the Supreme Court
of Georgia on February 23, 1998 in Jenkins v. State, 269 Ga. 282 (1998). Petitioner filed a
petition for writ of certiorari in the United States Supreme Court on August 21, 1998 which was
denied without comment on November 2, 1998. Jenkins v. Georgi1k 119 S. Ct. 416 (1998).
Rehearing there was denied on January 11, 1999. Jenkins y. Georgia, 119 S. Ct. 859 (1999).
The Superior Court of Wayne County set Petitioner's execution to occur in the period of
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time between March 8 and March 15, 1999, The New York City law firm of Davis Polk &
Wardwell took the caie pro bono and was admitted pro hac vice to represent Petitioner on March

4, 1999, and filed a "skeletal" petition in this Court on his behalf that same date. This Court
issued a stay of execution on March 4, 1999. Petitioner filed an Amended Petition on November
23, 1999. This CoUrt held an evidentiary hearing on December 4-6,2002, and January 10,2003,

in Butts County, Georgia where evidence was presented by both parties on Petitioner's habeas
claims. Thereafter, both Petitioner and Respondent filed timely post-hearing and supplemental

briefs and proposed orders.
PETITIOi\"'ER'S CLAIMS
In his Amended Petition and Post-Hearing Brief, Petitioner asserts the following claims:

First, Petitioner claims be was deprived of the effective assistance of counsel, to which
he was entitled Under the Fifth, Sixth, Eighth and Fourteenth Amendments to the Constitution of
the United States and analogous provisions of the Constitution of the State of Georgia.
Specifically, Petitioner alleges that Mr. Kenneth Carswell, Petitioner's appointed counsel from
Jesup, Georgia, who represented him at his trial and throughout his direct appeal, was ineffective

at an stages of Petitioner's defense as a result of the conflict of interest that he suffered due to his
simultaneous representation of Mr. Michael Woods (a suspect in Petitioner's case), as well as the
conflict of interest that Mr. Carswell suffered as a result Of his personal and professional interests
in the Jesup community.
Second, Petitioner claims that the prosecution suppressed information favorable to the
defense, including evidence relating to the possible involvement of Michael Woods in the crimes
and evidence that could have impeached the credibility of at least three ofthe State's witnesses
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at trial. Petitioner charges that the suppression of such evidence was part of a deliberate effort
on the part of the prosecution to mislead the jury. He therefore alleges that at both phases of the
. trial, the State violated his righ~ under the Fifth, Sixth, Eighth and Fourteenth Amendments of
the United States Constitution and analogous provisions of the Georgia Constitution, and that
said misconduct prejudiced his case.
Third, Petitioner claims his trial counsel failed to present his mental retardation
adequately both during the guiltliimocence phase, when he had the burden of proof to show
mental retardation beyond a reasonable doubt, and during the sentencing phase.
Fourth, Petitioner claims Georgia's statutory scheme for detennining mental retardation
violates the Fifth, Eighth and Fourteenth Amendments of the United States Constitution and
analogous provisions of the Georgia Constitution on its face, as applied in capital cases, and as
applied in Petitioner's case because it requires a defendant to prove mental retardation "beyond a
reasonable doubt"
Fifth, Petitioner claims his trial counsel was ineffective in failing to adequately

investigate the crime and certain aspects of the law enforcement investigation of the crime.
Sixth, Petitioner asserts his execution would violate intemationallaw both because he
was only seventeen years old at the time of the offense, and because he 1S mentally retarded.
Seventh. Petitioner claims his execution as a mentally retarded individual violates the
Constitution of the State of Georgia.
Eighth, Petitioner asserts that Georgia's statutory scheme governing the procedure for a
determination of mental retardation violates the constitutions of the State of Georgia and United
States as it violates the principle of a bifurcated trial and prevents the consideration of mitigation
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evidence in violation of the Eighth Amendment.
Ninth, Petitioner claims he is actually innocent of the death penalty so that his execution
would violate the Eighth Amendment.
Tenth, Petitioner claims he is actually innocent, and that his execution therefore will
violate the Eighth Amendment because he is "actually innocent" of the crimes for which he was
convicted
Eleventh; Petitioner claims the death penalty is disproportionate punishment in his case
and is therefore prohibited under the Eighth and Fourteenth Amendments of the United States
Constitution and under the Ge~rgia Constitution and state law.
Twelfth, Petitioner claims that errors related to the jury violated the Fifth, Six.th, Eighth

and Fourteenth Amendments of the United States Constitution and analogous provisions under
Georgia law.

FINDINGS OF FACT
CLAIM ONE
The Court finds the following facts relevant to Petitioner's Claim that Attorney
Kenneth Carswell's simultaneous representation of Michael Woods and :Petitioner had an
adverse effect upon the Petitioner's legal representation:

1.

Trial and Appellate counsel, Attorney Terry Jackson ("Jackson") and Attorney Kenneth
Carswell ("Carswell") have stated that they believe Michael Woods was !nvolved in the crime for
which Petitioner was tried and convicted. Carswell Aff. ~ 5 (PX 40), Jackson Aff. ~ 6 (PX 41);

Jackson Dep. at 23-24 (RX 2), H.T. at 361 (Jackson testimony); H.T. at 418 (Carswell testimony).
Indeed., they testified that it was their strategy to implicate Michael Woods in the murders. PX 40
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Evidence introduced in this habeas proceeding confums the existence of ample

'witness testimony implicating Woods in the crimes. Gillard Afi. ,~ 2-4,6 (PX 1); Hardy Aff. 'il'J
3-9 (PX 3); Goss Aff. ~ 2-6 (pX 4); Ravenell Aff. ~~ 2-7 (PX 5); Hernandez Aff. ~~ 3-10 (PX 9);
Bolds Aff.

~,

4, 6 (PX 28); Branch Aff. mr 3-4 (pX 29); R. Wyatt AfT. ~ 2 (PX 32); Ryals Afl mr

3-4 (PX 35).
2.

Carswell simultaneously represented both Petitioner and Michael Woods. By the time
Carswell interviewed Woods in connection with Petitioner's defense in March of 1994, see PX 100
(Letter from Carswell to Jackson, Mar. 24, 1994), Carswell had already represented Woods in two
criminal cases. See PX 91 (Case File, State y. Woods, No. 91-CR-0341); PX 92 (Case File, State v.

Woods, No. 92-CR-0083). Significantly, Carswell was again appointed to represent Woods in an
unrelated criminal matter a few weeks before he represented Petitioner before the trial court. H.T.
at 58:24-59:1; PX 93 (Case File, State v. Woods, No. 95-CR-I06-A). During Petitioner's appeal,
Carswell also represented Woods an additional five times. See PX 94 - PX 98 (Case Files, State

v. Woods, Nos. 96-CR-0044, 96-CR-0087, 97-CR-0233-A, 98-CR-0018, 98-CR-0019). Thus,
Carswell's attorney-client relationship with Woods was as an ongoing relationship that he
maintained simultaneously with his representation of Petitioner.
3.

This Court finds that Carswell's simultaneous representation of Petitioner and Woods led
Carswell to breach his ethical obligations to Petitioner. As Emory University Law School Professor
Timothy Terrell concluded, "Mr. Carswell breached his duty ofloyalty to Mr. Jenkins by failing
to withdraw from the case when it became apparent that he would have to investigate Woods'
involvement in the Ralston murders." PX 45 ~ 44.

4.
Carswell petitioned the court for the appointment of additional counsel on January 20,
1993. The court appointed Terry Jackson in January, 1993 although Jackson did not make a formal
entry of appearance in the case until July 27, 1993. See RX 32; RX 34 (Notice of Entry of
Appearance of Counsel, July 27, 1993). Jackson's caseload included five death penalty cases in the
pretrial stage at the time he was appointed to represent the Petitioner, whose case raised Jackson's

number of pending death penalty trials to six. He also carried a regular c~eload of criminal trials.
-6-
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PX 163 at 15. Jackson's billing records reveal that he did not review the indictment of the case until
May 23, 1993 and did not travel to Jesup, Georgia until June, 1993. RX 186 at 1. During that time,
Carswell worked on Petitioner's case for a total of less than three hours and did not interview a
single witness. RX 187 at KC 2734.

5.
Jackson and Carswell miscommunicated about what role each would play in the Petitioner's
defense. Jackson thought Carswell was responsible for the local investigation. See PX 163 at 33

("[attempting to contact potential \\I'itness LaSandra Gibbs/Gillard] would have been done by
Kenny... Because he knew all these people. He knew how to reach these people ...Kenny was
handling all of the local witnesses and finding them and interviewing them!');· H.T. at 383.
Meanwhile, Carswell thought Jackson's appointment meant that he was required only to follow

Jackson's instructions, provide "local flavor," and tell Jackson information that he might have
regarding the local witnesses. PX 40

~ 3.

Jackson was not aware of the extent of Carswell's

relationship with Michael Woods at the time they represented the Petitioner. PX 163 at 30.

6.
Investigator D.R. "Dan" Meadows was retained to investigate the case on January 17,
1994, almost one year after Petitioner's arrest See RX 76 at TJ 3797; R.X 187 at KC 2734.1
Meadows uncovered a number of leads during his brief investigation that pointed to Michael

Woods. RX 77 (Letterfrom Meadows to Jackson, Feb. 7, 1994) at KC 03313; KC 03316.
Meadows never interviewed Woods, and his notes indicate, "Attorney Carswell advised that he
would interview M. Woods." RX 78 (Meadows Notes, Feb. 8, 1994) at KC 03303. Carswell
conducted the only interview of Woods relating to the Petitioner's case. PX 100. In directing
that he conduct the sole interview of Woods during the investigation of Petitioner's case,
I The record reflects that Meadows stopped supplying investigative reports to trial
counsel on February 21, 1994 - a little over a month after he first began his investigation of the
case. RX 76 at KC 3307-3309, At that point, he "disappeared." H.T. at 446:12-14, Another
eight months elapsed before trial counsel again secured the assistance of an investigator. RX 92
(Letter from Attorney to Attorney Carswell, Oct. 10,1994). During this time, the billing records
reflect the fact that, aside from a brief July meeting with Petitioner's family reflected in
Jackson's billing statement, no witnesses were interviewed by trial counsel. RX 186 at 17-32;
RX 187 at KC 2734.
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Carswell impeded the investigation of Petitioner's case. See H.T. Vol. 1 at 62:5-63:3,

7.
Prior to the trial, Carswell heard rumors that Michael Woods had purported to be in
Ludowici on the night of the murders, but he did not investigate the alibi information. H.T. at

471-72. He never informed Jackson about Woods' alibi. H.T. at 375, 472-473.
8.

Carswell also had beard rumors from someone in the police department or sheriff's office
that Michael Woods had "passed" a polygraph examination, H.T. at 472-474, as reflected in his
pre-trial notes. Carswell Aff. Ex. P at KC 03178 (PX 40) (noting "Michael Woods passed
polygraph"). He never asked to see the polygraph examination. fl.T, at 474. He never informed

Jackson about the polygraph examination. H.T. at 375, 474-475.

9.
Michael Woods was well-known and feared by many in Jesup and the surrounding
communities. See Gillard Aff. "i 6 (PX 1); Hardy Aff. ~ 9 (PX 3); Conner Aff. mll6-18 (PX 11);
Holmes Afr. mr 7-11 (PX 20); Jones Aff. ~ 8-9 (PX 21); Wynn Aff. W3-5 (PX 26); Simmons
Afr, 'iN 6-8 (pX 27); Bolds Aff ~~ 2-5 (PX 28); Branch Aff. ~ 3 (PX 29); Howard Aft'. mJ 2-5
(PX 30); T, Wyatt Aff.

~~

2-6 (PX 31)~ R. Wyatt Afr, mr 3-5 (PX 32); Hines Aff. Cf[ 2 (PX 33).

There were numerous local people in Jesup who had information linking Michael Woods to the
crimes, but these people were never interviewed by trial counsel. See Gillard Aff. mr 2-4, 6 (PX
1); Hardy Ait.
Aff.

~~ 3-10

n- 3-9 (PX 3); Goss Aff.

(PX 9); Bolds Aff.

~~

~~

2-6 (PX 4); Ravenell Aft'. ~Cif 2-7 (PX 5); Hernandez

4,6 (PX 28); Branch Aff...~ 3-4 (PX 29); R.. Wyatt Aff. ~ 2

(PX 32); Ryals Aft, ?i 3-4 (pX 35),
10.
Petitioner himself was afraid of Michael Woods. See RX 76 at TJ 03793. The first and
only time Petitioner implicated Woods in the murders was on September 12, 1995) when
Carswell was not present. RX3 at 18:16-18. Petitioner told Jackson that he bad seen Woods
shoot the murder weapon and that Woods threatened to kill members of Petitioner's family ifhe
told. PX 163 at 27, 52. Jackson "didn't have time to investigate" Petitioner's story, but would
have assigned the investigation to Carswell. Id. at 32. Voir dire for Petitioner's trial began six
days later on September 18, 1995.
-8-
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11.

Jackson and Carswell developed a theory of the case for trial premised upon the notion
that Petitioner is mentally retarded and that, because of this, he could not have committed the
crimes alone. Part oftheir trial strategy was to show that Michael Woods orchestrated the
murders and either compelled Petitioner and Burnies Durden to commit the crimes or committed
the murders himself. PX 163 (jackson Aff. - 'iN 5-6); PX 40, Ex.. 0 at KC02784-85. Aside
from trial counsels' unsuccessful efforts to implicate Burrues Durden in the murders, this theory
was not properly presented at trial. Further, Carswell's cross-examination of witnesses,

specifically Burnies Durden, on the subject of Michael Woods was extremely superficial. See,

e.g., T. Vol. IX at 1440:14-18; T. Vol. XI at 1794:2-14; compare T. Vol. XI 1884-85 with T.
Vol. XI 1899:23 -1900:1.
12.

Carswell's simultaneous representation of Petitioner and Michael Woods placed him in
a situation that necessarily required him to breach his ethical obligations to Petitioner.
The Court finds the foIlo~ing facts relevant to the Petitioner's claim that Attorney
Carswell suffered from a conflict of interest as a result of his personal and professional
interests in the Jesup community:
13.

At the time .Carswell was appointed to represent Petitioner on January 14, 1993, he had
no capital trial experience. See RX 3 I (Motion to Appoint Additional Counsel, Jan. 18, 1993) at
~

1, RX 32 (Order, Jan. 20, 1993) at ~ 3. Carswell did not want to represent Petitioner. Carswell

Aff. ~ 3 (PX 40); Attorney Carswell Dep. at 47:19 (RX 3); H.T. at 416-417. Carswell asked

Judge Knox to relieve him from the obligation to represent Petitioner. PX 40 ~ 3; RX 3 at 10:20-

11:6; R.X 31; H.T. at 417.
14.
Attorney Carswell was also concerned that his representation of Petitioner would

adversely affect his reputation in the local community. Carswell explained in his affiMvit:
"I did not want to work this case, and after Terry Jackson was
-9-
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appointed, I saw my job as doing what I was told, providing some
local flavor, and telling Terry what I knew about the local
witnesses .... This was a controversial case in Jesup and I was not
going to 'fan the flames'."
PX 40 ~ 3. In his deposition, when asked to clarify what he meant by that statement,
Carswell said. "Well, it's not my nature to be controversial anyway. I \vas not going to make
any - I didn't - I wasn't going to be prominent in the case. I was going to do what I could. If
witnesses were brought to me, I'd talk to them. I was not personally going to run down every
rumor I heard. I would pass them along." RX 3 at 48:3-12. Later on in his deposition, he
admitted that his failure to dedicate sufficient resources to Petitioner's case was both because of
his case load and because, " ... it's not like I volunteered for this. I didn't want it." RX 3 at 50:68. And in his testimony before this Court, Carswell again admitted that he did not want to
handle this case. H.T.416:22-417:2.
15.
Prior to clOSing arguments, Carswell \Wote down, "I could nO.t go back to Jesup if Larry
walks." PX40, Ex. 0 at KC02781.2 Similarly, Carswell noted his discomfort with the

representation: "When [defend]ing a criminal case the court personell [sic) make you feel like a
stranger in a strange land." PX 40, Ex.. 0 at KC02781. Later, he wrote, "If he is acquitted
because the statement was excluded, how can I continue to live in Jesup? How can I live with
myself." PX 40, Ex. 0 at KC02783.
16.

Carswell's personal and professional conflicts concerning his representation of Petitioner
compounded the already existing adverse effects of his simultaneous representation of Michael
Woods and Petitioner upon his representation of Petitioner.
CLAlMTWO

The Court finds that the following facts are relevant to the Petitioner's claim that

Carswell states in his affidavit that these were notes taken during the course of
the trial itself. See PX 40 ~ 12. 0 at KC02783.
2 Attorney
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the State withheld evidence tending to show the involvement of Michael Woods in the
crimes for which Petitioner was convicted:

17.
During the police investigation, Brenda Presley, a fonner girlfriend of Michael Woods,
gave a written statement to Detective Grant ofthe Waycross Police Department stating that
Woods had appeared at her home on the night of the murders with blood on his jeans. See PX
141 at 3; PX 142 at 2.
"[Wayne County police] were also looking for
[Michael Woods] for questioning about a shooting
concerning this \vhite lady and her son. That same day he
had me to pawn a shotgun at B&B Pawn Shop. About two
weeks later, I had heard that they were looking for a
shotgun. He also had blood on his jeans. The same
Saturday they got killed. So he moved down here when that
happened. That is how we started living together."
PX 141 (Voluntary Statement of Brenda Presley, Apr. 16, 1993)
at 3. Detective Grant's accompanying statement read:
"During the interview with Brenda Presley and in
her written statement, she refers to a time in January
when Michael [Woods] had come to her residence with
blood on his pants telling her she needed to get rid of a
gun and some jewe.1ry for him .... She told this
investigator that she then found out later that a murder
had been committed in Jesup on the same day that
Michael had brought the shotgun and the jewelry to her
residence and she felt that Michael Woods did have an
involvement with a murder in January,"
PX 141 at 2. Detective Grant's report states that:
''This Investigator did contact the Wayne County
Sheriffs Department and spoke with Detective Poppell at
427-5970. He advised this investigator that the case had
been turned over to the GBL This investigator did
contact Kingsland GBl office at 912-729-6198. I was
told by the GBI Office in Kingsland that the one and only
suspect in the murder in [sic] which I was referring to bad
been cleared with the arrest of the suspect and they did
-11-
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not feel that Michael Woods had anything to do with the
murder .... He did tell this Investigator he would
probably want to speak with Brenda Presley and also
Michael Woods ifhe were apprehended in reference to
his involvement in the burglary in which several guns
were stolen and one of the guns which had been stolen
was found to be the weapon used in the murder in Jesup.
This Investigator was then contacted by Joe Gardner will}
the Jesup Police Department. Joe Gardner did ask this
investigator to furnish him with the statement written by
Brenda Presley. This Investigator did fax Joe Gardner a
copy of the statement written by Brenda Presley and also
the pawn report in which it showed the jewelry and gun
being pawned by Brenda Presley on 01-14-93."

PX 142 (Report of Det. Teresa Grant, April 19. 1993) at 2.
While both the statement and the police report were clearly in the files of the prosecution
team, trial defense counsel was provided the name of Brenda Presley only on a witness list, a list
which included about one hundred (100) witnesses; the State did not provide trial counsel v.ith
either Ms. Presley's statement or with Detective Grant's report, Indeed, the State did not even
inform trial counsel of the existence of this potentially eXCUlpatory material. Carswell Aff. (PX
40) at, 5; Jackson Aff. (PX 41) at 16.
18.
Assistant District Attomey John B.lohnson, III vehemently objected to any mention of
Woods' name in cross-examination throughout the trial. Even though the prosecution had
possession of Brenda Presley's statement implicating Michael Woods in the murders, Me
Johnson flatly stated, "Michael Woods, based on all the evidence in this case by all persons, is
not a suspect. Mic.hael Woods was not present at any of the scenes when any of these incidents
occurred." T. Vol. IX at 1440. The judge accordingly indicated that questions with regard to
Michael Woods would be limited. ld. The District Attorney continued to argue that the defense
. should not be allowed to invoke Michael Woods' name in connection with the crimes, stating:
'''There is absolutely no evidence, and defe~se counsel has no evidence to show that Michael
Woods was at the scene ofiliis crime when the killings occurred. There is no evidence of that in
this case. I will state in my place. your Honor, that Michael Woods and Michael Leggett were
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interviewed in this case, father and son. They both put themselves in Ludowici, Georgia, from a
period of time befor~ and after these events occurred, together, at other people's houses.
Michael Woods was given a polygraph examination on these issues and passed that polygraph
examination. And I'll state that defense counsel has absolutely no evidence in this case to
indicate that Michael Woods has anything to do with the murders." T. Vol. IX at 1446-47. The
Defense was deprived of an opportunity to refute the prosecutor's argument without access or
knowledge of Brenda Presley's statement (and any evidence that was generated as a result of that
statement).

19.
On Apri120, 1993, almost immediately after the Wayne County Police Department
received Brenda Presley's statement, they interviewed Michael Woods regarding his
whereabouts on the night oftbe murders. PX 155 (record of April 20, 1993 interview of Michael
Woods). In this statement, Michael Woods indicated thathe was in Ludowici at the home of his
then mother-in-law, Louise Crayton. PX 155 at 4? His son, Michael Leggett, had previously
told investigators that be and his father were in Ludowici with Woods' then-wife, Deborah
Crayton, and her mother, PX l53 (record of Jan. 20, 1993 interview of Michael Leggett) at 1.
The statements of Woods and Leggett were never provided to trial counsel," Carswell
indicates that he heard rumors that Woods was in Ludowici on the night of the murders, but did
not have knowledge of the existence or contents of Woods' statement to the GBI. H.T. at 471-

3In fact, the name of his mother-in-law, Deborah Crayton's mother, was Louise Quick,
not Louise Crayton. See Quick Aff. ,2 (PX 16).
4In addition to the statements from Michael Woods (pX 155) and those previously given
by his son, Michael Leggett (PX 152-154) and as to their whereabouts on the night of the
Ralston murders, the files of the Jesup Police Department and the Georgia Bureau of
Investigation also contained three statements from Clarence Jackson, indicating that Michael
Woods was buying guns from Petitioner at the home of Senia Height from the period from
somewhere around 6:00 pm (PX 149) or 7:30 pm (PX 148) through 8:00pm (PX 149) or 8:30 pm
(PX 148). Clarence Jackson's second statement indicates that at around 9:30 he "observed what
he described as being a white van containing two 'unidentified' black males in the front seat."
PX 149, On May 16, 1993, and September 19, 1994, Agent Joe Wooten of the GBI requested
that the two statements be read back to Clarence Jackson, arid he again confirmed their accuracy.
PX 150, 151. None of these statements were turned over to the defense either. See R.T. Vol. 2
at 371:13-15, 372, H.T. Vol. 3 at 466:25.
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472.

20.

The testimony of Deborah Crayton and Louise Quick admitted in this proceeding shows
that, in fact, Michael Woods was not with them that night. See Crayton Aff. ~ 2 (PX 15); Quick
Aff. 1 3 (pX ! 6). Neither Louise Quick nor Deborah Crayton were ever iIlterviewed by the
prosecution team, Crayton Aff. ~ 2 (PX 15); Quick Aff. ~ 4 (PX 16). And neither Carswell nor
Jackson ever interviewed either Louise Quick or Deborah Crayton. H.T. at 373-374; H.T. at
470-471.
21.

Michael Woods was given a polygraph examination by Agent Rodney Rentz of the
Georgia Bureau ofInvestigation. H.T. at 505, 518; RX 197 (polygraph records); see also PX
155 at 6 (scheduling polygraph examination of Michael Woods for Apri128, 1993, eight days
after the preceding statement was taken). Based on that polygraph examination, the GBI
concluded that Woods was not involved in the Ralston murders. See H.T. at 515.
22.

During the evidentiary hearing in this proceeding it was revealed that Rentz had failed to
follow procedures in administering the examination. Rentz had not seen Brenda Presley's
statement or Michael Woods' alibi statement prior to administering the polygraph examination.

H.T. at 518-519. The guide to standard operating procedures for the Georgia Bureau of
Investigation ("GBr"), which Rentz read aloud at the evidentiary hearing, states that "(t]he
updated case file" should be present at the polygraph examination. GBI Directive 7-1,
Polygraph Unit Standard Operating Procedures, at 3 (RX 197); H,T. at 509.
23.
Petitioner provided affidavits of two polygraph experts who analyzed the polygraph
examination and reached the conclusion that the results were inconclusive at best, and that
further interrogation of Woods was necessary to rule out his participation in the murders of
Terry Ralston and Michael Ralston. Chimarys Aff. ,~ 3, 32 (PX 76); Slupski Aff. ~~ 3, 5-6 (PX
77). Petitioner's trial counsel, however, had not been officially infonned of the fact that the
polygraph was taken. H.T. at 375'(indicating that Jackson was unaware of the polygraph
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examination prior to trial); cf H.T. at 473 ("someone" told Carswell that Michael Woods had
"allegedly" passed a polygraph examination). Petitioner's trial counsel should have been made
aware of the existence of a polygraph examination and at minimum been permitted to review the
results of the polygraph examination and reach their own conclusions as to its accuracy.

24.

At trial, when the Assistant District Attorney argued that the polygraph demonstrated
that Michael Woods was elsewhere on the night of the murders (see T. Vol. IX at 1441). trial

counsel was unaware that the polygraph examination did not even cover that issue. See RX 197
(GBI file on polygraph examination of Michael Woods). Because trial counsel had neither seen

nor analyzed the polygraph examination, they were unable to refute this assertion.
The Court finds the following facts are relevant to the Petitioner's claim that the
State improperly withheld evidence relating to the jailhouse informant:

25.
Randall Curtis Mathis claims he heard Petitioner make a statement while they were both
confined in the Wayne County Jail. Mathis allegedly overheard Petitioner arguing with another
inmate, John Strickland, on January 22, 1994. See T. Vol. XI at 1824. At trial, Mathis testified
that he heard Petitioner say to Strickland that "he had already killed two white M.F.s, and it
wouldn't bother him again ifhe killed another one." T. Vol. XI at 1824.
26.
At the time Mathis allegedly heard Petitioner make the self-incriminating statements, be

was being held in the Wayne County Jail for charges being prosecuted by the Brunswick Judicial
District Attorney's Office in Wayne County, the same office that was prosecuting Petitioner.
27.

Approximately one month before he claims he heard these statements, Mathis' attorney
requested that Mathis be given a psychiatric evaluation because of Mathis' appearance of
"mental disorientation and confusion" and his history of psychological counseling that was
ongoing. See PX 122 (Motion for Psychiatric Evaluation). This motion was served on the
District Attorney's office in Wayne County. The motion was granted on January 3, 1994 -less
than three weeks prior to the date on which Mathis claimed to have heard Petitioner's statement
-15-,
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to Strickland.

28.
The evaluation of Mathis was perfonned on February 25, 1994. PX 121. The report
from the psychiatric evaluation, which was submitted to the court and to the District Attorney's
Office in Wayne County on May 27,1994, noted that Mathis presented with a history of mental
health treatment and had been treated for mental "dysfuntioning [sic] of mood" as well as for
alcohol and drug abuse. The report concluded that if Mathis was found guilty ofthe pending

charges against him, there was "sufficient evidence to substantiate the consideration of a Guilty
But Mentally III Plea." PX 121.
29.
This infonnation was in the possession of the Wayne County District Attorney's Office.
The Assistant District Attorney expressly admitted in this proceeding that this infonnation would
have been in his files at the time of the hearing. See H.T. 543-544.

30.
The Wayne County District Attorney files also contained two letters from Mathis
addressed to GleIlil Thomas, the District Attorney for the Brunswick Judicial Circuit, containing
Mathis' admissions of his persistent drug and alcohol abuse. PX 128, 129. The Wayne County
Jail records also contain a report of a suicide attempt by Mathis on May 6, 1994. PX 130.
31.

None of this infonnation was provided to defense counsel. H.T. at 355-360; H.T. at 461465; PX 40 at ~ 8; PX 41 at ~ 9. Furthennore, none of the evidence relating to Mathis'mental
state was brought out at Petitioner's trial. The only cross-examination of Mathis was limited to
introducing two of Mathis' prior convictions, one for burglary and one for possession of cocaine
with the intent to distribute, see, and eliciti"ng the fact that in his original handwritten statement

detailing what he heard on January 22, 1994, Mathis had not used the word "white." T. Vol. XI
at 1827, 1832; PX 132.

32.
Despite defense counseJ's specific request for any "history of psychological and
behavioral instability of any state witnesses" - a request which was granted by the trial court (pX
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131) - the prosecutor never turned over this information to the defense. This evidence clearly
shows Mathis' severe psychological problems throughout the time spanning the period when he
allegedly "heard" Petitioner's incriminating statement.

Tbe Court finds the following facts are relevant to Petitioner's claim that the State
failed to turn over additionai impeachment evidence:

33.
At trial, the prosecution discredited through cross examination defense witnesses that
claimed to have seen more than one person in the van, T. Vol. XII at 1973·2004, and presented

its own witness· Nekia Wilson - who testified for the prosecution that Petitioner brought the van
by the Kentucky Fried Chicken restaurant ("KFe") to pick up David Wilkerson, who worked
there. H.T. Vol. XI at 1860-61.
34.

-/

In closing, Assistant District Attorney Johnson made a point of noting that Ms. Wilson
observed "Petitioner" in the van at the KFC at 10:30, arguing, "So we know when he goes to
Kentucky Fried Chicken, Petitioner has the van, now. Ms. Wilson didn't talk about seeing
Burnies Durden in the van." T. Vol. XVI at 2533.
35.

The prosecution did not reveal the fact that they had taken a statement from a Teresa
Black indicating that "friends" came to pick up Wilkerson after he finished work at the KFC in
Jesup. PX 159. Petitioner's defense counsel never saw this statement prior to these habeas
proceedings. H.T. at 380-81; H.T. at 481.
36.

The prosecution relied on the testimony of Annie Ruth Mathis, who claims that on the
. day of his arrest, Petitioner dropped the murder weapon near her home, and that she recognized
him because she had known him "ever since he was born." T. Vol. X at 1661.

37.
Prosecutor Johnson placed emphasis, in both his opening statement and his closing
argument, on the importance of Ms. Mathis· identification of Petitioner as the boy who dropped
the murder weapon. See T. Vol. VIII. at 1261, T., Vol. XVI at 2525-2526. In his closing
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argument, he stated;
And then tbere's Ms. Mathis, Annie Ruth Mathis. Nice lady. Lives
there on Walker Street. What does she see? She sees a young man
running do\VIl. the street, and he tosses something in the bushes ...
a little while later, her little five year old grandson comes in. Says,
"Granny, look what, or somebody outside has got a gun," Goes
outside and what did she fmd? This. Not just some .22, This
weapon. This holster, taken from the house at some time prior to
12 o'clock on January the 8th, 1993, along with these guns,
Petitioner picks up at Lonnie Curry's house. Take it along with all
of that. She says, "Where did y'all find it?" They take her over
there, and that's where she saw Petitioner throw the black object.
Was that Burdes Durden? No, Was that Jeramon Campbell that
did that? No. Was that David Wilkerson? No. The only person that
was identified, and that didn't change, Ms, Mathis said, it was
Petitioner. "I have known him all his life." T. Vol. XVI at 25252526.
38.
The State failed to reveal that the prosecution team was in possession of a statement

made by Ms. Mathis to investigators on the day the gun was found in which she testified that it
was dropped by an "unidentified" black male, who looked straight at her. PX 158. Again,
Petitioner's defense counsel never saw this statement prior to these habeas proceedings. H.T. at
480.

CLAIM THREE

The Court finds the following facts are relevant to the Petitioner's claim tbat trial
counsel were ineffectiye in their investigation and presentation of Petitioner's
Mental Retardation Claim during the GuiltlInnocence and Sentencing'Phases of his
trial:

39.
Jackson, Petitioner's lead trial counsel, had never presented a mental retardation claim
prior to his appointment in Petitioner's case. H.T. 302. Although the mental retardation claim
was central to the trial strategy of the defense (see 4j[ 11, supra), Jackson was solely responsible
for investigating and presenting this claim to the jury. PX 164 (Carswell pep. at 65).
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40.
The Georgia Code defmes menta] retardation as "significantly subaverage general
functioning resulting in or associated with impairments in adaptive behavior which manifested
during the developmental period," O.C.G.A. § 17-7-131(a). Jackson was aware of this
definition and the three prongs he would have to prove at trial. H.T. at 301; RX 62.
41.

Trial counsel retained licensed psychologist Dr. William Dickinson to conduct a
psychological evaluation of Petitioner. H.T. 295. Dr. Dickinson offered testimony at
Petitioner's trial regarding the IQ tests that had been administered to Petitioner by the schools
and by Dr. Dickinson, specifically the Wechsler Adult Intelligence Scale, Revised (WAIS-R),
the Peabody Picture Vocabulary Test, Revised (PPVT-R), the Wide Range Achievement Test,
Revised 3 (WRAT3), the Peabody Individual Achievement Test, Revised (PIAT-R), and the
Vineland Adaptive Behavior Scales. (see T. Vol. XIII at 2159-60; 2167).
42.

At the habeas trial evidentiary hearing, Dr. Timothy Deming, a qualified psychologist
with specialized and extensive experience in the assessment and treatment of individuals with
mental retardation who had evaluated Petitioner, testified on his behalf. Dr. Deming explained
that there is a scientifically validated explanation of Petitioner's inflated 1992 IQ score of78.
43.
At trial, Dr. Dickinson never offered an explanation as to why Petitioner may have gotten
higher IQ scores the more he took the test. However, for the habeas evidentiary hearing, Dr.
Deming administered two supplemental measures of intelligence: the Kaufman Brief
Intelligence Test (K-BIT) and the Test of Nonverbal Intelligence (TONI-2). H.R:. at 123-24;
Deming Aff, ~~ 64-66 (PX 48). Dr. Deming has testified that "[tJhe lower K-BIT score suggests
that the WAlS-III scores may be artificially elevated given Petitioner' familiarity with the
Wechsler test items after taking the child and adult Wechsler IQ test a number of times," PX 48
~

65; H.T. at 125-126.
44.

Dr. Deming also administered the TONI-2, a langmige-free measure ofabstractlfigural
problem solving which requires the test subjects to solve problems by identifying relationships
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among abstract figures and solving problems created by the manipulation of these relationships.
On the TONI-2. Petitioner' standard score was highly consistent with the low functioning
indicated by Petitioner's WAIS-ill IQ score. Deming Aff. (PX 47) at ~ 66. 5

45.
Dr. Demings' testimony at the habeas trial presented a "consistent picture of somebody
who is functioning significantly subaverage. And whatever tests! throw at him, he is corning
out low and showing significant impairments." H.T. at 129.
46.
Petitioner's scores on the tests administered by Dr. Deming are consistent with the scores
that he had obtained on similar tests throughout his academic career. A review of the
achievement tests administered to him by the Wayne County public school system during
Petitioner's tenure there also demonstrates that he is operating at the lowest one or two percent
of the population.
47.

Petitioner's school records corroborate that he functions at a significantly subaverage
intellectual level. He repeated fIrst and second grades and was socially promoted throughout the
remainder of his academic career. He never passed a single grade academically. Def. Trial Ex.
10. All of the reports filled out by all of his regular classroom teachers from the time he was in

third grade through his ninth grade year comparing Petitioner to others in the classroom in terms
of classroom work and achievement and also whether the student should continue in special
education describe Petitioner as below average in comparison to his peers and in need of special
education because of his limited academic abilities. T. Vol. XIX, Def. Trial Exs. Petitioner's
school records demonstrate that he was significantly behind his peers academically and that his

5Dr. Deming also administered a number of more discrete tests. On the Developmental
Test of Visual Motor Integration (VMI), which Dr. Deming administered on November 9, 1999,
Petitioner' standard score was 66, and his age equivalent level was 8 years, 7 months. PX 48 ~
69; H.T. at 127. On the Wechsler Memory Scale -1II, which Dr. Deming administered on

March 14,2000, Petitioner's scores caused Dr. Deming to conclude that "that Petitioner's
general memory is quite impaired." H.T. at 128; see also PX 48171.

-20-

Perry.900-00710

Perry.900-00710

JUL. 19.2005

Perry.900-00711

1: 52PM

CT.

ADMP~ISTRATOR'S

OFFICE

NO. 8887

P. 22

Perry.900-00711

academic difficulties surfaced long before any behavior problems ever developed,6 Indeed, a
complete psychological evaluation performed on Petitioner on November 19, 1984 revealed no
severe emotional indicators and concludes that his poor academic achievement and school
progress was in accordance with his level of intellectual functioning.
48.
The evidence presented by trial cotlIlsel on the issue of the Petitioner's general
intellectual functioning consisted of the superficial and improperly conducted evaluation
testimony of Dr. Dickinson and the testimony of Petitioner's mother' and three of his teachers Ms. Drury, a second grade teacher) and Ms. Lewis and Ms, Deyannond, ninth-grade special

education teachers. Trial counsel had access to the school records but failed to offer this
evidence, Indeed, the trial defense team was not familiar enough with the school records either
I

to question the teachers effectively or to counter the prosecution's assertions; the defense
strategy relating to the school records was developed because of their lack of preparation. PX
164 at 66·67, The teachers who testified were never interviewed by defense counsel prior to

bial, nor did the attorneys review the school records with the teachers prior to trial. PX 73 ~ 12;
PX 74 ~ 9. Instead the teachers were only briefly and preliminarily interviewed by the defense

team's investigator, Richard Samdperil. Neither Ms. Lewis nor Ms. Deyarmond felt prepared to
testify at Petitioner's trial. Samdperil Aff. ~~ 11·12 (PX 42).
49.

Dr. Dickinson testified at trial about the Vineland Adaptive Behavior Scale, the only test
that he administered to determine Petitioner's adaptive functioning, T, Vol. XIV at 2165. Dr.
Dickinson administered the test improperly by administering the test to the Petitioner rather than

6 The prosecution suggested in cross-examination that Petitioner' IQ scores were
culturally biased and thus, even if one considered the scores to be low, they did not reflect
Petitioner's true intelligence. T. Vol. XIV at 2217-2218. The above evidence, which was
readily available to trial counsel, refutes this argument.

'Petitioner's mother testified only that her son went to the hospital when he was a month
o1d, and was slower than her other children in terins oflearning to walk and talk. T. Vol. XIII at
2138-2139.
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administering it to a person who knows him well. The prosecution pointed out this error during
its cross-examination of Dr. Dickinson at trial which further undermined Petitioner's expert's

credibility.

rd. at 2262-63, 2277-2283.
50.

No lay evidence of Petitioner's adaptive behavioral difficulties was presented to the
jury. The affidavits admitted into evidence at the habeas evidentiary hearing include testimony

from twenty~three (23) lay witnesses who knew Petitioner throughout his life and two educators
who taught him. Their testimony addressed deficits the Petitioner had during his developmental
period in every significant category of functioning. Had Dr. Dickinson administered the

Vineland Adaptive Behavior test correctly, he would have been able to testify effectively to the
Petitioner's lack of functioning along with the lay affiants.
51.

The few affiants who were interviewed by someone from the trial defense team were
never asked about J;letitioner's interactions with his peers, his functioning in his everyday life, or

his abHity to accomplish everyday tasks. See e.g., PX 51,52,53,54,56,57, (it 68. Petitioner's
family members were only asked about what they knew about the crime. No one ever explored

with them what they knew about Petitioner as a person and what testimony they could provide
with respect to his adaptive behavior functioning. See H.T. at 269, 276, 277, RX 40 (Attorney
handwritten notes) at TJ02342, TJ02345, TJ02346.
52.

The record reflects that trial counsel failed to present any evidence of Mental Retardation
at the mitigation phase. Jackson testified that he believed that the evidence of mental retardation
could be heard only during the guilt/innocence phase of the triaL Jackson Depo. at II (PX 163)
(''But in the old days mental retardation was evidence in mitigation. It wasn't like under the new
statute where you don't have that available anymore ....").

The Court finds the following facts are relevant to Petitioner's Claim that Trial
Counsel also failed to offer other evidence in mitigation:

53.
Petitioner grew up in a violent household and was exposed to psychological and
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emotional abuse. From his childhood into adolescence. he was regularly whipped by his father
for wetting his bed. See E. Arrington

Aff.,. 6 (PX 56); L Petitioner, Sr., Aff. ,. 8 (PX 51). On

one occasion, his father shot a bullet into the floor by Petitioner's feet as Petitioner was opening
the freezer door. PX 56 'i 12. On the many nights when Petitioner's father had been out
drinking, his father would corne horne and wake his children in the middle of the night to tease

them, keeping them up until he passed out. See PX 51 Yl9; PX 53 111; H.T. at 398.
54.

Petitioner witnessed [lISt-hand the abuse ofbis mother and others. His parents would
fight in the bedroom, loud enough so that the noise of furniture crashing and their shoving and
yelling was audible throughout the house and beyond. See Petitioner Green Aff. "if'i[ 9, 10 (PX
53). Petitioner's mother, Alma Jenkins, often fled from Petitioner's father and would seek
refuge and protection at her mother's horne until her husband, Larry Jenkins, Sr., would come
over demanding her return. These were usually violent confrontations. See E. Arrington Aff. 1
10 (PX 56); L. Arrington Aff. ~ 7 (PX 60); Pastor Sumner Afr. ~ 5 (PX 65) (commenting on the
bruises he witnessed on Alma's face).
55.
The penalty phase of the trial consisted offour witnesses who testified on behalf of
Petitioner - Pastor Marvin Sumner, Pastor Gail Williams, Petitioner's mother. and Erica Johnson,

his cousin. Each of the four witnesses' testimony was extremely brief, filling a total of only 21
.pages of transcript, consisting almost entirely of statements that Petitioner believed in God,
attended church, and was helpful at church functions. See T. Vol. XVI at 2624-2645.
56.

Trial Counsel Jackson testified "at the time we got ready for the penalty phase I had
assistants that I thought were preparing the case and had the witnesses together... and it turned
out very, very, little had been done." H.T. at 234-235. Because trial counsel failed to
investigate, they failed to discover this important evidence that may have affected the outcome of

Petitioner's case.

CLAIM FIVE
The Court finds the facts established under Claims One and Two, supra, as well as
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the follo\\ing facts are relevant to the Petitioner's claim that his Trial Counsel was
ineffective in failing to investigate tbe crime adequately:

57.
On January 10, 1993, Mr. Jenkins signed a statement implicating himself as the sale
perpetrator of the murder of Terry Ralston and Michael Ralston. RX 37 (Larry Jenkins
Statements) at KC 3151. The statement was unreliable given Petitioner's intellectual
deficiencies and the fact that the statement was not written by Petitioner. rd.; H,T. Vol. 3 at
550, The interrogation was neither audio nor video taped. H.T. Vol. 3 at 575.
58.

While trial counsel successfully suppressed the confession, they failed to gather evidence
that would allow them to develop a defense theory that contravened its contents, which provided
a roadmap for the prosecution's case. Petitioner'S suppressed statement to the GBI contained

numerous pieces of information which conflicted with the physical evidence, Tressel Afr, '» 23
(PX 80).

59.
The statement the GBI claimed to have taken from Petitioner is inconsistent with the
, theory that this crime was committed by only one person. PX 80 ~ 27~32.
60.
Petitioner's trial counsel failed to conduct their own investigation and failed to hire

experts who could testifY about the shortcomings of the police investigation.
61.

Procedural failures of the police investigation demonstrated at the habeas eVidentiary
hearing which could have indicated involvement by more than one perpetrator include (1) failure

. to analyze fingerprints taken from the laundromat (Tressel Aff. ~~9-1 0 (PX 80), Fite Aff. at 3
(PX 80); (2) failure to follow up on footprint evidence from the murder scene (PX 80

mlI2,21,PX 81 at 11)i (3) failure to search for shell casings and bullets at the murder scene until
after the scene had been contaminated (PX 80· ~~13, PX 81 at 5-6); (4) failure to check the white
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van and its contents adequately for fingerprints and blood (PX 80 ~114-17, PX 81 at 3-10); (5)
failure to test the clothing for blood and failure to perfonn gunshot residue tests on the four
suspects who fled the white van on apprehension (PX 80 '1/20, PX 81 at 9-12); and (6) failure to
preserve photo arrays used by the police in witness interviews (PX 80,. 21).

CLAIM: TWELVE

The Court finds the foIlo\\ing facts relevant to Petitioner's claim that irregularities

relating to the jury \101ated both the United States Constitution a.nd Georgia law.

62.
Affidavits were submitted by Petitioner from several jurors. Terry Harris, John Richard

Hicks, Tonya Naves, and Leann White state that one juror read aloud from the Bible. PX 85, PX
86, PX 87. PX 89. Harris' affidavit states, "One man read from the Bible as we were trying to
figure out if we should give a death sentence." PX 85 at 2. Hicks' affidavit states, "1 remember
there was one guy who brought in his bible and read aloud from it to the rest ofus as we were

trying to make our decision" whether to give a life sentence or a death sentence." PX 86 at 3.
Similarly, Naves' affidavit states, "While we were making the decision about the sentence one of
the jurors had a bible and read aloud to us from it." PX 87 at 2. Juror White's a.ffidavit states,
" Some people turned to their religious beliefs for guidance, especially while we were
deliberating at sentencing. One juror read aloud from the Bible during our deliberations, but I
cannot remember the passage." PX 89 at 5. None of the jurors could recall which juror read
from the Bible, but two juror said it was a man.
Respondent also submitted affidavits from jurors John Hicks, Terry Harris, Sheila
Jachimowicz, Tonya Naves, Larry Waters, and LeeAnn White. Each of these affidavits state that

they are unsure whether someone read a!oud from the bible or whether the bible may have just
been present in the jury room for someone's personal consultation. See RX 4-9.
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CONCLUSIONS OF LAW

1.
As an initial matter, the COUl."1. fmds that the holding of the U.S. Supreme Court in R.Q:Qg
y. Simmons, 543 U.S. _

(125 S. Ct. 1183, L.Ed. 2d 1) (2005), which forbids the execution of

individuals who were under the age of eighteen (18) when their crimes were committed, requires
vacatur of Petitioner's sentence of death because there is no dispute that he was seventeen (17)

years old at the time tbe crimes for which he was convicted occurred. as hi~ birth date is
November 10, 1975.

2.
)

The new rule announced in Simmons applies retroactively to cases, like this one, that are
on collateral review. Simmons itself arose from a collateral attack initiated in state court after
Simmons' consolidated appeal from his conviction and denlal of postconviction relief, as well as
a subsequent federal habeas corpus petition, were both denied See Simmons, 125 S. Ct. at 1189;

see also Jones v' Dretke, 125 S. Ct. 1588 (2005) (applying Simmons to case on collateral
review). The Supreme Court's decision to nonetheless give Simmons the benefit of the new
categorical rule against execution of juvenile offenders was dictated by well-established
principles of retroactivity. Penry v. Lynaugh, 492 U.S. 302, 329-30 (1989) ("a new rule placing
a certain cl~s of individuals beyond the State's power to punish by death" is a fundamental
exception to the general rule ofnonretroactivity); see also Simmons v. Roper, 112 S.W,3d 397,
400-01 (Mo. 2003) (expressly holding that the new role exempting juvenile offenders ~om the
death penalty applies retroactively to cases on collateral review); Arroyo v. Dretkc. 362 F.Supp.
2d, (W.D. Tex., 2005).

3.
Moreover, because the basis for a Simmons claim was not available to Petitioner at the
time of his tlial and direct appeal, see Stanford v. Kentucky, 492 U.S. 361 (1989). his failure to
pursue the argument at that time cannot prevent him from doing so now. See, e.g., Simmons.,Y,

Roper, 112 S.W.3d 397, 400 (Mo. 2003) (allowing Simmons to raise the juvenile offender
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argument in spite ofbis failure to make that argument at trial). And even if there were not cause
and prejudice for Mr. Jenkins' alleged procedural default, it would clearly be a "miscarriage of
justice" to enforce a default against him. As ajuvenile offender, he is ineligible for- and thus

"actually innocent" of - the death penaity. Sawyer v. Vlhitley, 505 U.S. 333, 347 (1992).

4.
While the Supreme Court of Missouri set aside the Defendant's sentence of death and re~
sentenced him to "life imprisonment without eligibility for probation, pardon or release except
by act of the Governor," (Simmons v. Roper, 112 S.W. 3d 397 (Mo. 2003), this Court finds that.
even if the Petitioner's trial had not been fatally flawed at the guilt/innocence phase, the 1993
statute which established the possibility of "life without parole" in Georgia provides that the
statute "applies only to crimes committed after [the statute's] effective date of May 1, 1993,

unless the defendant requests in Vtiiting and the State gives its express written consent that the
life-without-parole statute appl[ies]." Freeman v. State, 264 Ga. 27, 28-29 (1994) (citing Ga. L.
1993, p. 1654, § 7). Here, there is no dispute that the crimes at issue were committed during the
night of January 8, 1993, before the statute's effective date of May 1, 1993. Therefore, the

sentence of life without parole is unavailable to Petitioner's sentencing court.

5.
Additionally. a sentence oflife without parole cannot be substituted for Petitioner's
vacated death sentence because Georgia law expressly provides that '''no person shall be
sentenced to life without parole unless such person could have received the death penalty under
the laws of this state [as such laws have been interpreted by the United States Supreme Court
and the Supreme Court of Georgia].'" State v. Ingram, 266 Ga. 324,326 (1996) (quoting Ga. L.
1993, p. 1654, § 9). The Petitioner cannot receive the death penalty because he was seventeen !it
the time of the crimes. Roper v. SiIl'l.rr.\ons, 543 U.S. __ (125 S. Ct. 1183, L.Ed. 2d 1) (2005).
Therefore, Petitioner cannot be sentenced to life without parole in the context of the conviction
under attack.

6.
Petitioner's First Claim is that he was deprived of the effective assistance of counsel to
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which he was entitled under the Fifth, Sixth, Eighth and Fourteenth Amendments to the
Constitution of the United States and analogous provisions of the Constitution of the State of
Georgia. Because trial counsel also represented Petitioner on direct appeal, these claims are
neither waived nor barred. See Turpin v. Christenson, 269 Ga. at 231 ("Georgia law provides
that an ineffective assistance of counsel claim need not be raised until such time as trial counsel
no longer represents the defendant''). Therefore, this claim is properly raised for the first time
before this habeas court.

7.
In Strickland v. Washington, 466 U.S. 668 (1884), the United States Supreme Court
established a two-pronged test for determining the issue of ineffectiveness of counsel in criminal
trials. First, a defendant must show that his counsel's performance fell below an objective
standard ofreaso~b1eness under prevailing professional norms. For deficient performance, the
defendant must demonstrate that his attorneys' "performance was not"reasonal;>le under the
circumstances confronting them before and during the trial, without resorting to hindsight"
Turpin v, Lioham, 270 Ga. 208, 210, (1998). Second, the defendant must prove that his
conviction r.esulted from his counsel's deficient performance which caused a breakdown in the
adversarial process and rendered the result unreliable, Strickland at 687. To demonstrate
prejudice, the defendant "must demonstrate that there is a reasonable probability (i.e., a
probability sufficient to undermine confidence in the outcome) that, but for counsel's
unprofessional errors, the result of the proceeding would have been different." Head v. TayIQr,
273 Ga. 69, 71 (2000). The Court noted that prejudice is presumed "if the defendant

demonstrates that counsel 'actively represented conflicting interests' and that 'an actual conflict
of interest adversely affected his lawyer's performance. '" Id. at 692 (quoting Cuyler v. Sullivan,
446 U.S. 335, 350 (1980).

8,
An "actual conflict," under the Sixth Amendment, is a conflict of interest or division of
loyalties that adversely affects counsel's performance. Mickens v. Taylor, 535 U.S, 162 (2002).
The record and evidence presented at the hearing establishes that Attorney Carswell
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simultaneously, as well as previously and successively, represented Petitioner and Michael
Woods, and in so doing, actively represented conflicting interests. Although Woods was not a
named defendant in the case, Carswell was aware at least by February, 1994 that Woods was
implicated in the murders. Further, Woods' participation was central to the defense team's

theory of the case. Nevertheless, rather than request to withdraw as Petitioner's attorney because
of his conflict of interest, Carswell actually impeded the investigation into the defense theory

that Woods had participated or masterminded the murders. Carswell departed from the defense
protocol by insisting on interviewing Woods himself rather than allowing the investigator to
interview Woods for report back, and by failing to inform Jackson about both the substance of
Woods' alibi for the night oftbe murders and the existence of Woods' polygraph examination.
He then failed to perform even the most rudimentary investigation into either Woods' alibi or the
polygraph test himself While Jackson was unaware of the extent of Carswell's professional
relationship with Woods at the time they represented Petitioner, he followed Carswell's
recommendation that they not call Woods to testify, as Woods was "too intelligent" to assist

-Petitioner. Jackson made this decision even though he had never interviewed Woods. In fact,
the defense team interviewed Woods only once, Carswell's interview in March, 2004.

9.
Carswell failed to perform basic investigation of the crime scene and related evidence;

_chose not to follow up on important leads implicating Woods in the murders; failed to elicit
evidence regarding Woods' involvement in the crime; and failed to zealously advocate for his
client at trial.
10.

The record and evidence presented at the habeas hearing established that Carswell's
personal and professional interests in the Jesup community also adversely affected his
investigation and presentation of Petitioner's defense. Indeed, Carswell's trial notes indicate his
fear that, if the successful suppression of Petitioner's statement led to his acquittal, Carswell's
position in Jesup would be impaired and untenable. Carswell's personal conflict of interest
constitutes a violation of the rules of ethics that should have governed his conduct. Georgia's
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Ethical Consideration ("E.C,") 5-1 dictates that, "[t)he professionaljudgrnent of a lawyer should
be free of comprising influences and loyalties, Neither his professional interests, the interests of
other clients, nor the desires of third persons should be pennitted to dilute his loyalty to his
client" Disciplinary Rule 5-101 states that "a lavryer shaH not accept employment if the
exercise of his professional judgment on behalf of his client will be or reasonably may be
affected by his own fmancial, business, property or personal interest" Also, Canon 7 of the
Canons of Ethics state that "A lawyer should represent a client zealously within the bounds of
the law," Although this Court is well aware that, pursuant to Mickens v. Taylor, supra at 176,
the breach of an ethical canon does not alone make out a caSe for the violation oftbe Sixth
Amendment right to effective counsel, the Ethical Canons do serve as further evidence of
professional behavioral norms. And this Court finds that Carswell's zealous representation of
Petitioner was grossly impaired by his personal and professional interests, in derogation of
Georgia's ethical rules, canons and standards.
11.
Notwithstanding Carswell's conflicts, given that both Jackson and Carswell have
testified that it was their strategy to implicate Michael Woods in the murders, their failure to
investigate and present the readily available evidence that would have done precisely that was
objectively unreasonable and highly prejudicial to their client, providing an independent basis
for a finding that Petitioner was denied his constitutional right to counsel. See Strickland. 466
U,S. at 690-91. This is not a case where, after investigation, counsel for the defendant decided
to pursue one strate$Y rather than another. Indeed here, counsels' investigation into their own
theory of the case was entirely inadequate.
12.

Counsel has a duty to conduct reasonable investigations or make reasonable decisions
that such investigations are unnecessary. Y\'hether counsel's investigation decisions are
reasonable depends critically on counsel's conversations with the defendant. Id. When
defendant's counsel exercises no diligence in investigating his client's factual defense of the
crime, his pre-trial investigation is deficient. Tenorio v. State, 261 Ga.App. 609 (2003). Six
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days before the trial, Petitioner fmally told Jackson his version of what happened the night of the
murders. He stated that he saw Woods shoot the murder weapon that he was in the van at the
j

time the murders occurred outside and that Woods threatened to kill members of his family ifhe
told the truth. Jackson failed to investigate Petitioner's statements, not for any strategic reason,
but because it was ''too close to trial." This Court finds that a decision not to investigate his
client's factual defense of the crime provided six days before trial in a death penalty case is
objectively unreasonable as a matter of law. Further, as any evidence produced at trial that
would have refuted the Petitioner's story was entirely circumstantial and as numerous statements
were available from wjtnesses whose testimony would have supported Petitioner's story, the

Court fmds that the Petitioner's case was substantially prejudiced by rus counsels' lack of
diligence.

13.
Whether the substandard investigation and presentation of Petitioner's case was caused
by Carswell's relationship with Michael Woods, his personal and professional conflicts of
interest, confusion on the defense team about whlch attorney was responsible for directing the
investigation oflocal witnesses, or a simple lack of diligence on the part of defense counsel, the
Court finds that but for counsel's unprofessional errors, the result of the proceeding would have
been different. Therefore, these deficiencies require that Petitioner's conviction be reversed on
the grounds of ineffective assistance of counsel and the case be remanded for a new trial.

14.
Plaintiffs Second Claim is that there is a reasonable probability that the outcome of his
trial would have been different but for the State's improper suppression of material evidence.
Petitioner contends that material evidence was improperly suppressed by the prosecution.
Under Brady v. Maryland, 373 U.S. 83, 87 (1963), "the suppression by the prosecution of
evidence favorable to an accused upon request violates due process where the evidence is
material either to guilt or punishment, irrespective of the good faith or bad faith of the
prosecution." The Eleventh Circuit and Georgia courts have implemented the rule of Brady by
requiring a defendant to demonstrate the following three elements: (1) the prosecution
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possess the evidence and could not obtain it with any reasonable diligence, and (3) there is a
reasonable probability that the outcome of the proceeding would have been different had the
evidence been disclosed to the defense. Spivey v. Head, 207 F.3d 1263, 1283 (lIth Cir. 2000);
Zant v. Moon, 264 Ga. 93, 100 (1994). This duty encompasses impeachment evidence as weB as
exculpatory evidence. United States v. Bagley, 473 U.S.

6~7,

676 (1985).

15.
The Court notes that, in Jenkins v. State, 269 Ga. 282 (1998), the Georgia Supreme Court
ruled that the State's withholding certain evidence of inconsistencies in the statements of key

witnesses Durden, Wilkerson and Campbell and the deputy's notes about his search for suspect
Michael Woods did not constitute a Brady violation, as they were revealed to the defense at trial.
However, in this habeas proceeding, the Petitioner has revealed new exculpatory and
impeachment evidence that was presented to the defense either during the trial or discovered by
new counsel after the trial and direct appeals concluded. The State has the responsibility of
determining when the cumulative effect of evidence withheld from the defendant before trial will
produce a fundamentally unreliable result at triaL See Kyles v. Whitley, 514 U.S. 419 (1997).

16.
Overwhelming credible evidence has been presented in this habeas proceeding that the
prosecution committed intentional misconduct which violated due process thus denying
Petitioner his right to a fair trial and which rendered the outcome of the trial fundamentally
unreliable. Specifically, the District Attorneis office suppressed evidence of the involvement of

an unindicted suspect (Michael Woods); suppressed evidence related to the mental stability and
reliability of Curtis Mathis, a key prosecution witness; and failed to disclose to defense counsel
at trial contradictory prior statements of testifying prosecution witnesses. Accordingly, this
Court finds that the prosecution violated Petitioner's right to exculpatory and impeachment
evidence, which requires that his sentence and conviction be vacated under Brady v. Maryland.

17.

The Prosecution possessed evidence implicating Michael Woods in the murders, and the
Prosecution suppressed this information. This included not only the statement of Brenda Presley
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and the accompanying police detective report, but also all of the evidence indicating that
Michael Woods was a suspect in this case, including Woods' alibi statements, the statements of
Michael Leggett, the statements of Clarence Jackson and the polygraph examination of Michael

Woods.

18.
In addition, with the exception of the polygraph examination,8 the Petitioner did not
possess said evidence and could not have obtained it with reasonable diligence. The testimony
of trial counsel establishes that trial counsel failed to understand Ms. Presley's significance to
the case, and that trial counsel believed that they searched for Presley only because her name
was one of over one hundred (100) names on the state's witness list See Carswell Depo. at 5253 (RX 3); H.T. at 365. Furthermore, the statements of Woods, Leggett and Clarence Jackson
were not disclosed to trial counsel prior to trial. Trial counsel bad no independent means of
learning of the existence or the content of these statements.9

8 Assistant District Attorney Johnson referred to Woods' passing the polygraph test at
trial, even though he had not produced that test to Petitioner. Although the Court is aware that
the State's withholding the results of polygraph tests is not ordinarily viewed as a Brady
violation, the State's use of the results of the examination at trial makes the test relevant and its
prior divulgence imperative. However, it is clear that Carswell knew that the polygraph
examination had been taken, yet made no effort to obtain the results of the examination or even
to inform co~coW1sel of the fact of its ~xistence. See Findings of Fact, Section LA.

~e Assistant District Attorney also alluded to the statements of Woods and Leggett at
trial. However, the discussion of the statements was used erroneously to bolster the
prosecution's case rather than to implicate Woods in the crime, as would have been the case if
the materials had been made aVallable to trial counsel. While courts generally will not find a
fullitt: violation where information sought becomes available at trial, where, as here, the delay
.deprived the defendant of a fair trial, and is aggregated with the other infonnation withheld and
used by the prosecution at trial, the finding of a ~ violation is appropriate. See Dennard v.
State, 263 Ga. 453 (1993). Trial counsel did not have an opportunity to review, much less
investigate, the alibi statements. As Woods' alibi, which was not revealed by the prosecution
until trial, could have been refuted by basic investigation, the delay again deprived the defendant
of a fair trial and constituted a violation of the prosecution;s duties under Brady. Dennard v.
State, 263 Ga. 453. In Head v. Striating, 277 Ga. 403 (2003), the death sentence was vacated,
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19.

The Court finds that there is a reasonable probability that the outcome of Petitioner's
trial would have been different had said evidence implicating Woods been disclosed to the
defense. The case against Petitioner was entirely circumstantial. Had trial counsel been given
Brenda Presley's statement and the accompanying police report, this would have led to the
investigation of witnesses, including Ms. Presley, that trial counsel did not interview. At a
minimum, it would have provided a basis for refuting Assistant District Attorney Johnson's
repeated assertions to the trial court - some made before the jury - that Michael Woods had
"nothing to do" with the murders. Moreover, it would have provided critical and substantial
support to the defense theory that Petitioner could not have committed this crime alone. A
statement implicating another in the crime that Petitioner purportedly committed alone is
certainly "favorable~' evidence material to guilt. Given that the trial counsel's purported strategy
was to implicate Michael Woods in the murders, the importance ofthci Presleymaterial to the
defense counsel cannot be overstated. Jackson explained this information would have been
"absolutely critical" to the investigation of Petitioner' case and would have been useful at trial.
H.T. Vol. 2 at 365:5-9. 1°, T. Vol. XVI at 2517:15-2518:3. In light of the credible evidence in
the State's possession implicating Michael Woods in the crime, the Prosecution's closing
argument to the jury was extremely misleading. Obviously there was a "reasonable probability"
that the evidence that was suppressed would have changed the outcome of the trial by casting
this argument in a whole new light for the jury. The Prosecution's actions in withholding this

. ofa fair trial and constituted a violation of the prosecution's duties under Brady. Dennard v.
State, 263 Ga. 453. In Head y, Stripling; 277 Ga. 403 (2003), the death sentence was vacated,
based on prose~ution's Brady violation in suppressing evidence supporting petitioner's claim of
mental retardation.

lOIn this case, the disclosure of this evidence would have been even more important to the
investigation of the case because Carswell's conflicts of interest had prevented him from
undertaking an effective and zealous investigation of Michael Woods' role in the crime. The
Presley statement and police report, if disclosed to trial counsel, would clearly have altered the
course of the local investigation prior to trial.
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evidence violated due process and denied Petitioner his right to a fair trial.

20.
Petitioner was arrested with three other individuals who testified against him at trial
whose prior inconsistent statements were revealed to Petitioner only at trial. Said individuals
were never tried for these crimes. The only other witness to testify as to the existence of a direct
connection between Petitioner and the murders came from Curtis Mathis. He was thus a key
prosecution witness. See Dinning v. State, 266 Ga. 694, 696-97 (1996). Despite trial counsel's
specific request for any "history of psychological and behavioral instability of any state
witnesses" - a request which was granted by the trial court (PX 131) - the prosecution never
turned over this infonnation despite the existence of this information, and despite the fact that
the withheld information clearly documents Mathis' severe psychological problems throughout
the time spanning the period when he allegedly "heard" Petitioner'S statement and when he
testified at trial. This evidence would have had a substantial impact on Mathis' credibility and
would have fundamentally altered the way in which the jury viewed Mathis'testimony.
21.

This Court finds that when the undisclosed evidence related to Mathis is considered
together with the other evidence that was suppressed by the prosecution, there can be no doubt
that the entirety of this suppressed evidence would have put the case in such a different light that
confidence in the outcome of the trial is undermined. However, even considered alone, there is
a reasonable probability that if the evidence of Mathis' mental illness had been disclosed to the
defense, the outcome of the trial would have been different See Spivey v. Head, 207 FJd at
1283; Zant v. Moon, 264 Ga. at 100; Head v. Stripling,,277 Ga. 403 (2003).
22.

If the trial court has reviewed material in camera and has denied the defendant access to
the material, the defendant has the burden of showing materiality and prejudice to the reviewing
court if it is to be considered as part of a Brady claim. Head v. Stripling, 277 Ga. 403, 407
(2003). The statements of Teresa Black and fu'1I1ie Ruth Mathis, which provided direct

impeachment evidence of the testimony placing Petitioner in the victims' van alone after tile
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disclosed to the defense. The State was aware, as the trial court was not, of the nature of the
testimony that would be presented at trial, and knew these statements were impeachment
evidence, yet failed to tum them over to the defense. Ms. Black's witnessing other men in the
van with the Petitioner after the murders supported the Petitioner's claim that others were
involved. Further, Assistant District Attorney Johnson elicited testimony at trial from Annie
Ruth Mathis that she knew the Petitioner and it was he she saw with the murder weapon after the
crimes when Mr. Johnson knew she had made a prior inconsistent statement on the day the
Petitioner was arrested. Her prior statement to the police immediately after the event that she
had seen the man with the gun clearly and did not recognize him would have been powerful
exculpatory evidence and could have changed the outcome of the trial.
23.
In making his closing argument, Assistant District Attorney Johnson, knowing that there

was a police statement from a witness (undisclosed to the defense) that indicated that "friends"
came to pick up David Wilkerson from work at the KFC on the night of the murders, makes clear
how important the suppressed evidence would have been in shoy,ring that Petitioner was not
alone. Similarly, Assistant District Attorney Johnson placed a great deal of emphasis, in both his
opening statement and closing argument, on the importance of the identification of Petitioner as
the boy who dropped the murder weapon, even though he was aware that his witness had denied
recognizing the boy holding the gun during the initial police investigation.

24.
Standing alone, there is certainly a reasonable probability that this evidence would have
altered the outcom~

of the trial. When aggregated with the evidence regarding Michael 'Woods'

role in the crimes and witness Mathis' psychiatric history. there can be no doubt that with the
inclusion of this evidence, Petitioner's trial would have been fundamentally different and that
. Petitioner was prejudiced by the prosecution's deliberate failure to disclose the evidence.
25.
The Court finds that: (1) the prosecution possessed evidence favorable to the defense
which it suppressed; (2) the defendant did not possess the evidence and could not obtain it with
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which it suppressed; (2) the defendant did not possess the evidence and could not obtain it with

any reasonable diligence; and (3) there is a reasonable probability that the outcome of the
proceeding would have been different had the evidence been disclosed to the defense.
Accordingly, Petitioner's convictions must be reversed and remanded for a new trial.

26.
Petitioner's Third Claim is that his counsel was ineffective in their presentation of his
mental retardation claim in both the guilt/innocence phase and in the sentencing phase of his
trial. Under Georgia Code §17-7-131. mental retardation j's defmed as (1) significantly
subaverage general intellectual fimctioning (2) resulting in or associated with impairments in
adaptive behavior and (3) which manifested during the developmental period. In the
guilt/innocence phase, although Petitioner's attorneys gathered the school records, bad
Petitioner evaluated by one expert and called him as well as three of Petitioner's teachers as
witnesses, they failed to review the school records, prepare their witnesses or question them on
the stand on the three categories of mental retardation as defined in the Georgia Code. Given that
this information fonned the basis for their claim that Petitioner was mentally retarded, the Court
fmds these failures objectively unreasonable.
27.

Trial counsel failed to discover fatal flaws in their expert's administration of the only test
be performed on Petitioner to determine his adaptive behavior skills, which is the second
component of mental retardation. Further, counsel failed to gather and present any of the readily
available lay witness testimony regarding Petitioner's adaptive behavior deficits. Before this
Court are the affidavits of twenty-five (25) people who have provided overwhelming evidence
establishing that since childhood, Petitioner suffered deficits in all three ofthe categories as
described in the Georgia Code. None oftrus witness testimony was elicited by trial counsel.
Thus, critical information about Petitioner's adaptive behavior functioning was never
discovered. Furthermore, none oftrus testimony, which provides a compelling picture of an
individual far behind his peers in every aspect ofbis life, was presented to the jury. Without this
information, the jury was left with minimal evidence oftbe scope of Petitioner's mental
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mental retardation.

28.
The Court fmds that trial counsel's failure to adequately investigate and present
Petitioner's claim of mental retardation fell below an objective standard of reasonableness.

Although courts generally grant deference to counsel's strategy and execution, the decision on
how to proceed in a criminal defendant's representation must be reasonably supported under the
circumstances. See Stricklan<b 466 U.S. at 688; Liph!ID1,270 Ga. at216; Tumen v. Christenson,
269 Ga. at 239 ("However, before selecting a strategy, counsel must conduct a reasonable
investigation ...."). As the United States Supreme Court has stated, "strategic choices made
after less than complete investigation are reasonable precisely to the extent that reasonable
professional judgment supports the limitations on investigation. In other words, counsel has a
duty to make reasonable investigations or to make a reasonable decision that makes particular
. investigations unnecessary." Strickland, 466 U.S. at 690-91. No such investigation was
undertaken in this case, Indeed, the minimal evidence the trial defense team collected, such as
Petitioner's school records, became fodder for the prosecution, as the trial defense counsel had

not reviewed the records prior to trial.
29.
The Court also fmds that but for counsels' unreasonably deficient perfoITIlance in the
investigation and presentation of the Petitioner's mental retardation defense, there is a reasonable
probability that the outcome of Petitioner's trial would have been different. One of the basic
strategies of trial counsel was to prove that Petitioner was mentally retarded. Had trial counsel
properly deployed the ample evidence of Petitioner's significant sub-average intellectual
·functioning in their possession to refute the prosecutor's portrayal of Petitioner as an indifferent
student with behavior problems, ·and had the jury been presented with the evidence of

Petitioner's adaptive behavior deficits as set forth in the twenty-five (25) affidavits submitted to
this Court during the habeas evidentiary hearing, there is a reasonable probability the trial jury
would have detennined that the Petitioner did not have the mental capabil~ty to have planned and
executed these crimes alone. Further, the Com; finds there is a reasonable probability that, if the
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executed these crimes alone. Further, the Court fmds there is a reasonable probability that. if the
Petitioner's intellectual deficiencies had been presented competently to the jury, the jury would
have believed his story that he was a mere witness who was coerced into silence about the
crimes by Michael Woods, a violent and frightening man. Accordingly, this Court [mds as a
matter oflaw that trial counsel perfonned unreasonably and prejudiced Petitioner's case by their
unprepared presentation of the issue of the Petitioner's mental retardation at the guilt/innocence
phase of the trial, and that his convictions must be vacated and his case remanded for a new trial.
30.
A defendant is entitled to present evidence of his mental retardation to the jury at both
the guilt/evidence phase of his trial and in mitigation, at the sentencing phase of his trial. See,
e.g., Burgess v. State, 264 Ga. 777 (1994). Although the trial court applies a highly deferential
standard to the strategic decisions of defense counsel, trial counsel may be ineffective when he

devises his trial strategy based on an error oflaw. Johnson v, State, 266 Ga. 380 (1996).
Nevertheless, prejudice to the defendant must be detennined by considering the effect of the
totality of the available mitigation evidence omitted. Williams v. Ta)::Ior, 529 U.S. 362 (2000).
Here, Jackson detennined that he could not present evidence relevan~ to Petitioner's mental
retardation in the sentencing phase of his trial and, .indeed, none was presented, This was a
particularly grievous error, as the available evidence which counsel could have presented from
the school records as well as testimony from a number of lay witnesses could have counteracted
the disastrous presentation of the inadequate and erroneous expert testimony in the
guilt/innocence phase of Petitioner's trial.
31.

The Court finds that there is a reasonable probability that the presentation of readily
available evidence regarding Petitioner's mental retardation at the sentencing phase of his trial

would have prodUCed a difference sentence. Jackson indeed admits that the defense team was
unprepared for the penalty phase of the trial. The failure to investigate mitigation evidence of
Petiitonerls childhood abuse combined with counsel's erroneous belief that then newly amended
O.C.G.A. § 17-7-131 did not pennit presentation of evidence ofmen~I retardation at the
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sentencing phase resulted in counsel's failure to present an adequate defense in mitigation,
considering the totality of the available mitigation evidence. Therefore, the Court finds that all
portions of the Petitioner's sentence must be vacated on the grounds of ineffective assistance of
counsel.

32.
After consideration oftbe Findings of Fact, 57-61, and the Conclusions of Law for Claim
I, the Court finds, in accordance with the Petitioner's Fifth Claim, that trial counsel was
ineffective in failing to investigate the crime and certain aspects of the police investigation and
hereby vacates Petitioner's convictions and remands for new trial.
33.

Extraneous items, including bibles, that have not been admitted into evidence are not
allowed itlto the jury room for use in the jury's deliberations. Jones v. Kemn, 706 F.Supp. 1534,
1560 (N.D. Ga., 1989); Cromartiev. State, 270 Ga. 780 (1999). Here, even if a bible had been
taken into the jury room, the Court is not convinced that the bible was used by the jurors as a
part of their group deliberations. Therefore, Petitioner's Twelfth Claim is DENIED.
34.
The Court finds that Petitioner'S Claims IV, VI, VII, IX, X and XI are moot, as the
Petitioner's sentence of death has been vacated by this Court pursuant to Roper v. Simmons,
543 U.S. _

(125 S. Ct. 1183, L.Ed.2d 1) (2005).

35.
Because this Court has Ordered relief on Claims I, II, In and Y, the Court defers ruling
on Claim VIII, which has not been specifically considered and ruled upon in this Order. Cf, e.g.,
Zant v. Moon, 264 Ga. 93, 100 (1994)(remanding to habeas court for further proceedings on
deferred claims after 9verruling decision based on subset of claims raised in habeas corpus
petition).
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CONCLUSION

This Court has given lengthy and serious consideration to the claims raised by Petitioner
in the habeas corpus action before it, and this Court has carefully and with much thought

evaluated each one. In the discharge of its duties as a reviewing authority, this Court in its

judgment has reached the decision demanded by the evidence and the applicable law before it in
vacating Petitioner's convictions and sentence of death.

The Court is cognizant of the impact its decision will have upon the family of the victims
who have suffered a grievous and searing loss and who have endured many years of pain,
confusion, anger, sadness, frustration and lack of closure. The family will now be subjected to
further uncertainty and lack of conclusion for an indetenninate period of time. In the Court's
judgment, the deceased Ralston victims and their family have been ill served by the criminal

justice system upon which they must necessarily depend for redress of the brutal crimes
committed against them. The Court sincerely regrets the pain inflicted upon them by the failure
of the system to operate correctly and lawfully. Their outrage at the process is clearly
understandable.
Further, this Court in no way faults the jurors who heard the evidence in the trial court
and rendered their decision based on the facts presented to them at the time. The jurors bear no

responsibility for the limitations on and incompleteness of the evidence given them upon which
they had to render their verdict
JUDGMENT AND REMEDY
In light of the foregoing, the Court hereby GRANTS this Petition for Writ of Habeas

Corpus. Accordingly, the Court VACATES the Petitioner's sentence of death. The Court
hereby VACATES the Petitioner's convictions on all counts of the indictment as well as all
remaining portions of Petitioner's criminal sentence. The Court REMANDS Petitioner's case to
the Wayne County Superior Court for a new trial on all counts charged against him in the
-41-
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indictment in the pending case.

IT IS S9 ~ERED.

This

IGi ~ay of July, 200S.

~

ANNE WORKMAN, JUDGE
SUPERIOR COURT OF BU1TS COUNTY

TOWALIGA JUDICIAL CIRCUlT
SITTll'l'G BY DESIGNATION

Copy to: Andrew B. Dean
Hayward H. Smith

Counsel for Petitioner Larry Jenkins
Thurbert E. Baker
Christopher D. Helms
Counsel for Respondent William Terry, Warden
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IN THE SUPERIOR COURT OF BUTTS COUNTY
STATE OF GEORGIA
LARRY JENKINS,
PETITIONER,

HABEAS CORPUS

CIVIL ACTION TILE NO.

VS.

99-V-158
WILLIAl't1 TERRY, WARDEN,
RESPONDENT.
ORDER rO,B.ELOCATE PETITIONER'S HOUSING \VHILE IN THE
CUSTODY OF THE STATE DEPARTMENT OF CORRECTIONS
Larry Jenkins, GDC # 849682, was housed on death row pursuant to a sentence of death

entered by the Superior Court of Wayne County on September 30, 1995. Pursuant to the ruling in
Rover v. Simmons, 543 U.S. ~(125 S, Ct 1183, L.Ed. 2d 1)(2005) and the ruling oftbis Court
in Fetitioner' s favor by separate order in the above-styled case, the convictions and sentence ofdeath
for Larry Jenkins have been overturned. A new trial on all criminal counts with which he had been
previously charged and sentenced has been ordered.
The Court is informed that Petitioner was removed from G-House (deatbrow) on May 6,
2005 and moved to D-House which apparently is an isolation or disciplinary unit also used to house
transient prisoners for a stay of severa1 days. Petitioner's counsel have informed the Court in
correspondence most recently on June 21, 2005 that the restrictions upon Petitioner in D-House are
unnecessarily restrictive and unwarranted as well as interfering with Petitioner's access to and

communication with his counsel in his pending habeas corpus proceeding. The Court has received
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nothing from Respondent in the ensuing four weeks which disputes or contradicts Petitioner's

assertions as to his punitive housing conditions.
Accordingly, this Court orders William Terry, currently the Warden at Georgia Diagnostic

and Classification Prison at Jackson, Georgia, to remove Petitioner Larry Jenkins from confinement
in D-House instanter and to relocate him. Nor is Petitioner to be returned for housing in G-House.
The Petitioner is to be housed in the least restrictive setting available to an inmate whose
conVictions and sentences have been reversed and who is not being punished for a disciplinary

infringement. Counsel for Petitioner and for Respondent must notify the Court within twenty-four
(24) hours of receipt: of this Order as to the housing plan the State Department of Corrections

proposes for Petitioner's ongoing detention. The Court will evaluate Respondent's planned
detention of Petitioner at that time for final court approval of Petitioner's detention housing during
the pendency of Respondent's expected appeal of this Court's ruling in the habeas corpus
proceeding.

IT IS SO ORDERED.

This

~

JCi /day of July, 2005.

~(l1tMr-ANNE WOR.KMA.l'/. JUDGE
SUPERIOR COURT OFBUITS COUNTY
TOWALIGA JUDICIAL CIRCUIT
SITTING BY DESIGNATION

Copy To:

Hayward H. Smith
Andrew B. Dean
Christopher D. Helms
Larry Jenkins, GDC #849682
William Terry, Warden
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