In The
SUPERIOR COU RT
For The
COU NTY OF BUTTS, STA TE OF GEORGIA
LAW REN CE WILL IAM LEE,
Petit ione r

-vs-

CIVIL ACT ION NO. 89-V-2325
HABEAS COR PUS

WILL IAM TERR Y,
Ward en,
Geor gia Diag nost ic and
Classification Priso n,
Resp onde nt

ORDER

This case is before the Court on Mr. Lee's Petition for a Writ of Habea
s Corpus , as
amended.
PROCEDURAL HISTO RY

Lawrence William Lee ("Petitioner") was convicted on November
24, 1987, in the
Supe rior Court of Wayn e County, Georgia, of three counts of
malice murder, armed
robbery, burglary, and possession of a firearm during

the commission of a felony.

Petitioner was sentenced to de~th by electrocution for the murde
r convictions, to life
imprisonment for the armed robbery conviction, to twenty years for

the burglary conviction,

and to five years for the possession of a firearm conviction. 1 At
trial and on direct appeal,
Petitioner was represented by Alex L. Zipperer of Savannah, Georg
ia ("Trial Counsel").
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On December 1, 1988, the Supreme_ Court of Georgia affirmed Petitioner's
convictions and death sentences. Lee v. State, 258 Ga. 762,37 4 S.E.2d 199 (1988),
cert.
denied, Lee

v. Georgia, 490 U.S. 1075 (May 15, 1989).

On August 15, 1989, Petitioner filed his original petition for a writ of habeas corpus,
pursua nt to O.C.G.A. § 9-14-41 et seq., in the Superior Court of Butts County. Evident
iary
__ hearings on the petition were held on November 18-19, 1992, and on January 12-13,
1993,
Judge W.D. Knight presiding. A deposition of trial counsel was taken on January 22,
1993.
The habeas court, Judge Knight presiding, denied the petition on May 16, 1994.
Petitioner filed an application for certificate of probable cause to appeal in the
Georgia Supreme Court on July 15, 1994. On April 20, 1995, the Georgia Supreme
Court
denied Petitioner's application; however, on May 1, 1995, Petitioner filed a motion
for
recon~ideration citing Kyles v. Whitley. 514 U.S. 419 (1995), as support for his claim
that
the state habeas court erroneously rejected his claims that the State presented
false
testimo ny and suppressed _favorable information at trial.

On October 20, 1995, the

Suprem e Court vacated its previous judgment, granted the application for certifica
te of
probable cause to appeal, and remanded the case to the habeas court for
further
consideration in light of Kyles v. Whitley.
' On remand, the habeas court, Judge W. D. Knight again presiding, decline
d
Petitioner's request for further evidentiary development, directed both parties to
submit
briefs on the remand issues, and·, following the briefing of the issues by both parties,
issued a new order denying the petition on May 12, 1997.
While Petitioner's second application for certificate of probable cause was pending,
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the Sup rem e Court granted Petitioner's moti
on for leave to review GBI files that had not
prev ious ly been disclosed to Petitioner. Follo
wing briefing regarding the contents and
sign ifica nce of the newly disclosed GBI files
, on October 23, 2000, the Supreme Court
of
Geo rgia ordered the habeas court to conduct
a further evidentiary hearing. The Supreme
. Cou rt specifically directed that "[t]he habeas
court shall consider the evidence ane w and
shall not be restricted by its evidentiary rulin
gs in the _prior habeas hearing. The habeas
cour t sha ll reconsider its decision in light of
all the evidence presented at the prior habeas
hearing and the hearing on remand."
The undersigned Judge was assigned to
the case following Judge Knight's
assu mpt ion of sen ior status. 2 The parties
conducted disc over y pursuant to a schedule
agreed upo n by the parties, and an evidentia
ry hearing was conducted on Nov emb er 14,
15 & 17, 2006.
Sub seq uen t to the hearing, the parties subm
itted post-hearing briefs on the merits
of the claims. Having considered the evidence
presented and the briefs submitted, this
Cou rt mak es the following findings of fact and
conclusions of law as required by O.C.G.A.
§ 9-14 -49.
FINDINGS OF FACT AND CON CLU SIO NS
OF LAW

I.

THE CRIME

On the morning of Saturday, April 26, 1986,
Clifford and Nina Jones and thei r son
Jerold Jon es were viciously murdered in their

home in a rural area of Way ne County. The

victims wer e last seen around 5:45 a.m. that
morning by Christi Jones, daughter of Mr.
and Mrs. Jones and siste r of Jerold. Othe
r witnesses' interviews led investigators to
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conclude that the Joneses had been murdere

d between 6:00 a.m. and 8:00 a.m. The trial

test imo ny established that a money bag was
missing from the home and that the money
bag would have contained cash and chec
ks from the family's restaurant totaling
approximately $1500.00.
Much of the triai testimony concerned the
condition of the crime scene and the
results of the autopsies. The State introduce
d numerous photos of the Jones home, and
photos of the victims. The State determined
that the victims had been shot with two .22
weapons: one repeating-type weapon whic
h ejected spent shells and a small painted
revolver which would have retained expended
shells. Clifford Jones and Jerold Jones were
also beaten severely, causing multiple bruises
and lacerations, including head lacerations
consistent with being beaten with a pipe or a
gun barrel. Jerold Jones had been stabbed
with a small knife, and Clifford Jones appeared
to have a defensive knife wound. At least
forty-seven latent fingerprints and palm
prints and numerous unknown hairs were
recovered from the crime scene. None of the
prints or hairs matched Bruce Lee, Larry
Lee or Sherry Lee. The State at trial used
a bank bag as illustrative of the type of bag
stolen from the home, but the actual bag from
the home was never located.
No one questioned the horrendous nature of

these crimes. The only issue was the

identity of the perpetrators. The Petitioner
maintains his position that he was not at the
crim e scene and therefore could not have com
mitted the crimes. There was and remains
absolutely no forensic evidence which pointed
to the Petitioner as the perpetrator or one
of the perpetrators.
The only evidence pointing to the identity of
the Petitioner as a perpetrator of the
crimes came from two people:
4

(1) Petitioner's sister-in-law and co-defendant Sherry Lee;
and,
(2) Jailhouse snitch David Morris who testified that the Petiti
oner confessed to him
in jail.
The Statess entire case again st Petitioner thus reste
d on· the credibility of
these

two witnesses.
Further findings of fact will be set forth as the Court
addresses each of the

Petitioner's claims.

II.

PETITIONER'S CLAIMS FOR RELIEF

A. The Brad y claims:
In Claim 1 of the Third Amended Petition, Petitioner contends
that he was deprived
of due process inter a/ia by the State's suppression of favor
able information in its files.
[1] Applicable Law:
In Brad y v. Maryland, 3 the United States Supreme Court decla
red that, regardfess
of the good faith or bad faith of the prosecution, the suppr
ession of evidence favorable to
the accused violates due process where the evidence
is material to either guilt or
punishment. The Georgia Supreme Court has recognized
the Brad y mand

ate and further

acknowledged that the State's duty of disclosure is not limite
d to evidence in the actual
possession of the prosecutor~ rather, the duty of disclosure
extends to evidence_ in the
possession of the entire prosecution team, which includ
es investigative and other
government agencies working on behalf of the prosecution 4
. In orde r to preva il on his
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Brad y claim, Petitioner must show: (1) the State posse
ssed evidence favorable to the

defendant; (2) the defendant did not possess the favorable
evidence and could not obtain
it hims elf with any reasonable diligence; (3) the State supp

ressed the favorable evidence;

and (4) had the evidence been disclosed to the defense,
a reasonable probability exists
that the outcome of the trial would have been different. 2
The State has an obligation to disclose information that is

'favorable,' i.e., helpful to

"the preparation or presentation of a defendant's case."
~ Thus, the question is not
whet her the favorable information would be admissible in
its present form, but whether, in
the hand s of competent defense counsel, it could reasonably
be expected to lead to the
disco very of admissible evide nce.I A failure on the part
of the government to disclose
favor able information requires a new trial, or a new sentencing
hearing, if disclosure of the
evide nce creates a "reasonable probability" of a different
result. As the United States
Supr eme Court explained in Kyle s

v. Whitley. "the adjective is important," and "[t]he

question is not whet her the defendant would more likely than
not have received a different
verdict with the evidence, but whet her in its absence he receiv
ed a fair trial, understood as
a trial resulting in a verdict worthy of confidence." !!
The Kyles Court also made clear two key features with
respect to the analysis of
materiality of undisclosed evidence. First, materiality is evalu
ated "in terms of suppressed
evidence considered collectively, not item by item." l! Seco
nd, the court must evaluate the
supp resse d evidence for its cumulative impact upon the
other evidence that was actually
submitted to the jury, i.e., "the State's case" at trial.1Q Follow
ing the procedure employed
by the Supr eme Court in Kyles, this Cour t will "evaluate
the tendency and force of the
6

· undisclosed evidence item by item," and "evaluate
its cumulative effect for purposes of
materiality separately and at the end of the discu
ssion." 11

[2] Pretrial Discovery

Piio i to his triai, Petitioner filed several motions
for the disclosure of favorable
information pursu_ant to Brad y and its progeny.
11. In response to Petitioner's discovery
demands, the State turned over the crime lab
reports, autopsy reports and death
certificates, and a list of 62 witnesses.
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At a hearing on the discovery motions, the District

Atto rney issued a blanket denial that there was
any favorable information in his files: "As
far as I know, to my knowledge and all, there's
nothing exculpable [sic] in the state's
file." 14 At another time, the prosecution responde
d that the

District Attorney "has in his files

no evidence which the State believes is exculpato
ry". 15
In a pretrial hearing on the discovery motions, Petit
the Cou rt on notice of his concern that the State
's failu

ioner's counsel put the State and

re to disclose information abou t its

case in a timely fashion might jeopardize Petit
ioner's rights to due process and to the
effective assistance of counsel:
I can say without any hesitation whatsoever, that
I can't be an effective
advocate if I don't know the basis for the prosecut
ion. And, so, I think that
they could certainly rise to that level. It could also
constitute a denial of due
process, fair trial and fundamental fairness
unde r the Fourteenth
Ame ndm ent in this particular case ... .ln this parti
cular case, Your Honor, this
is a case in which the evidence against the defendan
t is certainly not obvious
and something that is very difficult for the defense
to ascertain. On these
few items that we have some right to require the
State to give us, if the State
is permitted to simply hold on to this stuff and
withhold it from us for
months and months and just wait until ten days
before trial and then
dump it on us and say struggle the best you can
to get ready for trial in
ten days .. .l feel that would be a denial of
due process under the
7

Fourteenth Amendment, also a denial of effective counsel under
the
Sixth Amendment. And it would be a denial of fundamental fairne
ss
[and]
a fair trial to the defendant. 16
Petitioner's counsel made several attempts to persuade the trial
court to order the
State to disclose information earlier than the statutory requiremen

t often days before trial,

but e_very request was resisted by the State and was denied by
the trial court. 17
Petitioner's counsel agreed to the State's suggestion th~t the
court conduct an in

camera inspection of the District Attorney's files, "including material
in the possession of law
enforcement officers, or other agents, who have assisted the Distric
t Attorney in this
case."

18

The trial judge ordered the District Attorney to produce his entire

file, 19 reviewed the files submitted by the District Attorney, provid
ed the defense with a few
insignificant excerpts, 20 and sealed the files for review on appea 21
l.
Further facts regarding pretrial discovery will be set forth below
in addressing the
Petitioner's claims.

fil

Petitioner's Claims Concerning Favorable Information and
False
Testimony With Respect to Witness David Morris

Sixteen days before trial, the District Attorney notified Petitioner that

the State would

seek to introduce two statements allegedly made by Petitioner to
David Morris while they
were in the Glynn County jail. 22

The trial testimony of Morris was one of the two central

eleme nts of the State's case. Morris testified that Petitioner confe
ssed to him while they
were incarcerated in the Glynn County Jail and that Petitioner later
threatened to kill him
if he revealed the alleged "confession."

23

In his closing argument, the District Attorney

relied heavily on Morris's testimony as corroboration of Sherr
y Lee's account of the
8

murders and repeatedly emphasized to
the jury that Morris had no incentive to
testify
falsely, that Petitioner's threats against Mor
ris bolstered the veracity of the "confession,
"
that Morris's statements to investigators had
been consistent with his trial testimony, and
that Morris was laying his own life on the
line because it was the right thing to do. 24

.(ru-=. Petitioner's Claim that the State
Failed to Disclose That Morris Had
Previously Testified for the State Against
Numerous Other lnmates 25
Petitioner's habeas counsel obtained a cop
y of Morris's Department of Corrections
files through discovery during this proceed
ing. The first page of David Morris's DOC
file
is a she et of "Special Instructions" indicatin
g that "Morris testified against inmates at
Gil
[Georgia Industrial Institute] and GDCC [Ge
orgia Diagnostic and Classification Center].
"
This information is dated 10/06/1986 (ten
days before Morris was transferred to Coa
stal
State Prison and a YEAR BEF ORE PETITIO
NER 1S TRIAL), and the sheet indicates
that
it was provided to DOC by "D.A. Office, Brun
swick." 26 This Court notes that the crim
es
in this cas e and the Petitioner's trial took
place in the Brunswick Judicial Circuit, alth
ough
in Wa yne County, a county different from
Glynn County, the county in which the city
of
Brunswick is located.
An intake evaluation of Morris by a psycho
logi

st at Coastal State Prison also noted

that Morris "has testified against numerou
s individuals ....The prison system will hav
e to
also be careful not to house any of the inm
ates that Mr. Morris testified against at the
same
institution with him ... " 27
The information contained in Morris's
prison files was clearly in the State's
possession for Brady purposes. The
documents recite information provided
to the

9
I.

I

Department of Corrections by the District Attorney's Office
. It is immaterial that Mr.
John son and Mr. Thomas now deny

knowledge of Morris testifying against other

defendants; it is enough for Brady purposes that other perso
nnel in the

District Attorney's

office were aware in October 1986 that Morris had assisted
the State by testify

ing against

defen dants in other cases and that personnel in the Distri
ct Attorney's office believed that
such information was of sufficient importance to comm
unicate "Special Instructions"
concerning Morris to the Department of Corrections.
The information contained in Morris's prison files was clear

ly favorable to Petitioner.

. Evidence that Morris had previously testified for the
State against "numerous" other
inmates could well have persuaded the jury that Morris's testim

ony should not be credited

or could well have persuaded the trial court that Morris was
acting as

an agent of the State

at the time of the alleged confession.
The information from the prison file regarding Morris's histo
ry of testifying for the
State against other inmates would have been relevant
and admissible 28 evidence in
supp ort of Petitioner's motion to suppress Morris's testim
ony as a violation of the right to
counsel and the privilege against self-incrimination. 29 The
fact that the State had gone so
far as to give the Department of Corrections Special Instru
ctions that Morris had a history
of testifying on the State's behalf against other defendants
would have been an important
factor for the trial judge to consider in his evaluation of whet
her Morris was functioning as
a State agent in his contact with Petitioner. At the very
least, the prison files provide
evidence that the relationship between Morris and the Distri
ct Attorney's office extended
prior to and beyond Petitioner's case, raising an inference
that Morris and the State were

10

involved in an ongoing, mutually rewarding arra
ngement.
In addition, this information could have been
used by Petitioner to discredit Morris
in the eyes of the jury, because it tends to sugg
est that Morris had a regular relationship
with the prosecution that belied the pure motives

imputed to Morris by the prosecutor. This

attack would have been consistent with the susp
icion with which informant testimony has
. always been viewed. As one court has note
d:

By definition, criminal informants are cut from
untrustworthy cloth and must
be managed and carefully watched by the
government and the courts to
prevent them from falsely accusing the
innocent, from manufacturing
evidence against those under suspicion of crim
e, and from lying under oath
in the courtroom. As Justice Jackson said
forty years ago, 'the use of
informers, accessories; accomplices, false
friends, or any ·of the other
betrayals which are dirty business' may raise

serious questions of credibility.'

Our judicial history, is speckled with cases whe
re informants falsely pointed
the finger of guilt at suspects and defendants,
creating the risk of sending
innocent persons to prison .... Criminals caug
ht in our system understand
they can mitigate their own problems with the
law by becoming a witness
against someone else. Some of these infor
mants will stop at nothing to
maneuver themselves into a position where
they have something to sell. It
is no accident that some federal jury instructio
ns regarding an immunized
witness warn jurors that such a witness 'has
a motive to falsify.' 30
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While defense counsel sought to discern Morris's relati
onship with the District
Attor ney's office through his Brady motions and although
Morris's history with District
Attor ney's Office was clearly known to someone in the office
Instructions sheet, the State failed to disclose the relationshi

as of the date on the Special

p to the defense or to the trial

judge . Contrary to Respondent's suggestion, this Court finds
Petitioner had no reason to
susp ect that Morris had previously testified for the State again
st other inmates, given the
State 's blanket denial that it possessed any favorable inform
ation regarding Morris. Even
assu ming that such information in Morris's Departmen
t of Corrections records was
accessible to the public, Petitioner's counsel was under no
obligation to scour the records
of every case in which Morris could conceivably have
had. some involvement as an
inform ant or as a witness, particularly when the State posse
ssed direct knowledge of such
specific involvement and failed to disclose it. 31 Thus, this
Court finds that this information
was not in Petitioner's possession, nor was it obtainable
with the exercise of reasonable
diligence.

32

This Court finds ·it rather disingenuous for. Respondent
to claim that one
.
.

lawy er and a part time investigator are responsible for scour
ing the records of the prison
system of Georgia while the State should be allowed to
claim that they cannot be held
acco untab le for what two District Attorney's offices within
the same circuit know. Such an
argum ent is tota_lly unworthy of any weight.
In addition to its value as evidence of Morris's history as a

witness for the State, the

information in Morris's DOC file would have blunted
(if not foreclosed) the District
Attor ney's argument that Morris should be believed beca
use he had been threatened by
other inmates in prison for being a "rat".

33

While Morris may well have been called a "rat"
12

by othe r inmates while at Coastal State Prison in 1986
, Petitioner's counsel could have
used the DOC records to argue that Morris's history
of testifying against other inmates
explained such treatment, rather than his then-future
intention to testify against

Petitioner.

Morris's role as an informant against Petitioner was
not even disclosed to Petitioner until
a year after the District Attorney's Office provided the
"Special Instructions." 34
. (b). The Petitioner's Claim that the State Failed
to Disclose that Morris Had
Lied to Investigators about a Threatening Note: 35
On October 31, 1987, less than three weeks befor
e trial, the State served upon
Petitioner's counsel notice of its intention to offer a
handwritten note that Morris claimed
to have received from Petitioner. The note read as
follows: "David you are going to get
killed if you tell them what I told you and if you show them
this
You little rat, you are going to be a dead rat."

I will get you and your family.

36

Afte r receiving the State's notice, Petitioner's counsel
filed a motion for funds for a
handwriting expert and motions to obtain handwritin
g exemplars from Morris and another
inmate.

37

This prompted Agent Rowe to confront Morris, who admi

tted to Rowe and to the

District Attor ney that he had lied when he told them
that Mr. Lee had written the note.
· Rather than disclose to the defense that Morris had

38

lied about the note, though, the

State denied that Morris had ever claimed that Petit
ioner wrote the threatening note. In
response to Mr. Lee's motion to suppress, the State claim
ed that who

wrote the note would

not be an issue at trial: "it is a note that is alleg
ed to have been given from the
defendant...to Morris, who gave it to his attorney who
provided it to the State. And I would
subm it to the Court that who wrote it is not an issue
. It could have been written by
13

anyo ne."

39

In a subsequent pretrial hearing, Assistant District
Attorney Johnson's

exam inatio n of Morris emphasized that Morris had
never told anyone that Mr. Lee had
written the note:
Q.

All right, sir. Now, at any time have you told anybody
that Larry Lee
wrote that note?

A.

No, sir. 40

Morris testified as follows: Mr. Lee had threatened
him orally; Morris had written
the threa t on a piece of paper and placed it in a book
; Morris then slid the book on the floor
to mak e it ricochet off the wall across from their cells

and to Mr. Lee; Mr. Lee read the note,

returned it to the book, and returned the book with the
note to Morris; Morris then gave the
note to his attorney, who gave it to the GBI.

41

This preposterous chain of events enabled

the State to avoid retracting their notice saying that
Morris had "received" the threatening
note from Mr Lee.
In arguing against the motion to suppress, Johnson
sought to draw attention away
from the origin of the note:
[F]or Mr. -- the Court's edification and for Mr. Zipperer,

if he will review

his notes, at no time have we alleged that David Morr
is has stated
that Mr. Zipperer's client Larry Lee wrote the note.

In fact, if the Court recalls the hearing on the motion for
hand

writing .. ,

we said it was not an issue and we were not claiming
that [Mr. Lee]
wrot e the note, only that he passed it. And that has
been the State

14

position from the beginning.

We've stated in the beginning, we've stated all alon
g that we did not
intend to make an issue of or in any fact reference
Mr. Lee as having
written that note. 42

Based on this representation and the testimony
of Morris that preceded it, the trial
court ruled that the written note would not be adm
issible but that Morris could testify to

the

oral thre at which he purportedly memorialized in
the note. 12 Consequently, at trial, Morris
testified that he had "received" a note from Mr.
Lee threatening his life if he told anyone
abou t the alleged confession. 44
On cross-examination, Mr. Lee sought to use
the suspicious circumstances
surrounding the note to impeach him. The Distr
ict Attorney objected: 45
Mr. Thomas: Your Honor, we've-had a previous hear

ing relative to this same

matter. We gave Mr. Zipperer a photostatic copy
of the origi

nal, period. This

witness [David Morris] has testified that he wrot
e the note. He has neve r
testified that this defendant, Larry Lee wrote that
note. We'v e gone into that
on a previous motion and the Court so ruled that
that note would not be
admissible in evidence.
The Court: Well, my Mr. Thomas: And this witness has neve r contende
d [that] Larr y Lee in fact wrote
that note. He says he wrote it.
15

On re-direct examination, the District Attorney once again questioned
Morris about
the note: 46
Q.

Have you ever told GBI Agent Rowe or me or anyone el~e -- have
you ever
told us, sir, that Larry Lee wrote that note?

A.

No, sir.

Finally, in his closing argument the District Attorney hammered
the point home:
"David Morris never said Larry Lee wrote that note." 47
In fact, it is now admitted by at least one person on the prose
cution team that
Morris initially indicated to the investigators that Petitioner had writte
had only admitted deceiving them when he was confronted by Agen

n the note and that he

t Rowe with the results

of crime lab analysis showing that Morris had written the note himse
lf.
First, in his testimony before this Court, Assistant District Attorney

48

Johnson admitted

·that Morris told them that he had written the note:
Q.

. .. David Morris told you, told Glenn Thomas, and told Jerry
Rowe that Larry

Lee wrote the note threatening his life if he were to testify again
st Mr,. Lee,
true?
A.

I believe that is a true statement.

***
Q.

By the time he took the stand, Morris had lied to you about
something
material to Mr. Lee's case, correct?

A.

I believe that would be a correct statement. Yes, sir. 49
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This Court finds that the fact that Morris had lied to investigators about
who had
written the note was peculiarly within the knowledge of the State, was not

discoverable by

Petitioner through the exercise of reasonable diligence, and was not
disclosed to the
defense.
This information was favorable to Petitioner because it could have been
used to
impeach Morris's credibility before the jury. As one court has observed,
an informant who [lied to] an investigating agency or a prosecutor could well
be seen by a jury as someone whose testimony should be flatly rejected.
If
he would lie to the [state] to get his well-payingjob, why would he not lie
to
a jury about the activities of his quarry to keep it. 50
While Mr. Lee attempted to cross-examine Morris about his extensive
criminal
history, the acknowledgment by the State that Morris had lied to them would
have been
equivalent to the proverbial smoking gun. All the other evidence used
by the
defens e to punch holes in [the informant's] credibility amounted only to circum
stantial
reasons why [the informant] might alter the truth to feather his own nest.
A lie would
be direct proof of this concern, eliminating the need for inferences. 51
Respondent suggests that Morris neverm ade a "direct representation" that
wrote the threatening note, but.merely chose "to let people believe that Petitio

Petitioner

ner wrote the

note." This Court is the judge of the credibility of the witnesses who appea
r before it and
testify, and this Court finds any testimony by any memb er of the prosec
ution team to
categorize the initial production of the note by Morris to the state agents
as anything other
than a direct statement to them that Petitioner "wrote the note" to be unwor
thy of belief.
Agent Rowe testified that Morris turned over a note that he said had been
given to
him by Larry Lee, that Morris had "suggested" that Petitioner had written
he had communicated that to the District Attorney.

17

52

this note, and that

District Attorney Thomas testified in

the prior habe as hearing.that the note was given to
his office "purportedly as having been
written by Larry Lee."

53

Likewise, Assistant District Attorney Johnson also conc
eded that

Morris initially told them that he had written the note: 54
We accepted what he said at face value, yes. And
then we found that an
additional fact that he told us was not the truth after
we had investigated. I
know Mr. Thomas, i believe, had conversations
with him in which he
adm itted pying, abou t the notel.
Moreover, although this Court finds as fact that Morr
is did tell the prosecution team
that Petitioner wrote the note, it is immaterial whether

Morris's deception of the investigators

was subtle or explicit. The key is that Morris knowingly
and intentionally dece

ived the State

abou t a critical piece of evidence that he hims elf had
manufactured in an effort to bolster
his value to the State and that the State's accepted
Morris's deception "at face value."

55

The State elicited sworn testimony from Morris that
he never told anyone that Mr. Lee had
written the note56 and argued vociferously that the testim

ony was true. 57 While it is certainly

true that Morris admitted at trial that he had written
the note himself, the jury was left with
the false impressio
n that, as the District Attorney argue
.
wrot e that note."58

d, "Dav
id Morris never said Larry Lee
.

This Court finds that the State has now admitted the
opposite: that

Morris did indicate to investigators that Mr. Lee wrote
the note and that he only admitted
writing the note after Petitioner's motion for handwritin
g analysis led the State to conduct
its own testing and to confront Morris with his deception
. This information could have been
used by Petitioner to portray Morris as wholly unwo
rthy of belief and was thus favorable
and subje ct to disclosure by the State.

18

u;1.

Petitioner's Claim that the State Failed to Disclose that the Distric
t
Attorney Arranged for Morris to Serve his Brief Prison Term as a Truste
e
in the Wayne County Jail.59
·

In a hearing three days prior to trial, Morris testified that he had served
a portion of
his sentence in the Wayne County jail because he had been threatened
by inmates at
Coastal Correctional Institution. 60 Attriai , the District Attorney elicited testimo

ny from Morris

that he had served his prison time on the burglary convictions at the
_"Chatham County
Correctional lnstitution."61 While Petitioner's trial counsel was aware that
Morris served a
portion of his sentence in the Wayne County jail, he did not know that Morris
's transfer was
procured at the District Attorney's behest, or that Morris was allowed to
be a trustee at the
county jail, or that threats made against Morris at Coastal Correctional
Institution were
appare ntly related to the fact that he had testified against numerous other
inmates, rather
than to his assistance to the State in Petitioner's ¢ase.

62

In support of his argument, Petitioner cites two documents: First, Morris's
prison files
and parole board files contain a copy of an ex parte order prepared by the

District Attorney's

office, 63 directing that Morris be released into the custody of Agent Rowe
and a Wayne
Count y deputy to be transported to the Wayne County jail " to be held
there until· the
pending Aggravated Assault case, Indictment #4468, Jeff Davis County
, is disposed of." 64
While this ex parte order was signed by the trial judge in Petitioner's case,
the case style
is the Superior Court of Glynn County, it is not found in any public court
file, and it was
never provided to Petitioner in spite of his request for copies of all orders
entered in the
case. 65 There can be no question that this expart e order was in the sole
possession of the
State for Brady purposes, was not discoverable through the exercis
e of reasonable
t·

i

19

diligence, and was not disclosed to the
defense.
Second, at a deposition two weeks befo
re the evidentiary hearing in this case,
the
GBI disclosed a file indicating tha t Mor
ris was investigated by Agent Rowe, the
lead age nt
on the Jon es mur der investigation, on
an accusation tha t he had stolen money
from ano the r
inmate in Nov emb er 1986, whiie serv
ing as a trustee at the Wa yne County jail. 66
As with
the ex par te order, the information refle
cted in this report - that Morris was a trus
tee in the
Wa yne Cou nty jail - was in the State's
exclusive possession and could not hav
e been
discovered by Petitioner through the exe
rcise of reasonable diligence. Whether
the District
Atto rne y him self was personally aware
of Morris's trustee status is irrelevant; Age
nt Rowe
was a me mb er of the prosecution team
, and he was clearly aware that Morris
has been
allowed to serve as a trustee at the jail
and had been suspected of a theft at the
jail.
The Cou rt finds tha t this information was
favorable to the defense. The informa
tion
regarding Morris's trustee status and
the theft allegation could have been
used in the
imp eac hme nt of Morris, particularly with
respect to refute the State's assertion
tha t Morris
had received no benefit in exchange for
his assistance to the State. First, Petition
er could
hav e ma de an issue of the fact tha t Mor
ris was retrieved from the state prison at
the behest
of the Dis trict Attorney's office, and that
such a transfer was unusual, to say the
least. 67
Indeed, the circumstances create an infe
rence that the District Attorney through
his staf f or
him self was responsible for Morris bein
g granted trustee status.
Second, Petitioner could have made an
issue of the State's use of an ex parte ord
er
obtained in another county to accomp
lish Morris's transfer. Petitioner could
have argued
tha t the Sta te employed such a proced
ure under the assumption that it would
keep the
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ord er from ever coming to light. Neither
the District Attorney nor Respon

dent have proffered

any explanation for the use of an ex par
te order to procure Morris's transfer to
the Wa yne
Cou nty jail.
Third, a reasonable juro r could have con
cluded tha t being allowed to serve pris
on
time as a trustee in a smaii county jail
was preferable to being held in solitary
confinement
in a state prison, that it constituted a ben
efit to Morris, and tha t it served as som
e part of a
State's dea l with Morris. 68
Finally, Agent Rowe was designated as
one of the officers to ferry Morris from
the
stat e prison to the county jail, and he,
of all people, was responsible for inve
stigating the
allegation tha t Morris had stolen for
another jail inmate. This Court finds
particularly
troubling tha t an agent of the Georgia Bur
eau of Investigation who obviously had
maj or case
ass ignm ent duties would be utilized to
do such menial tasks as transporting a
person back
from prison and investigating a petty
theft among jailhouse inmates. It flies
in the face of
reason tha t the State's resources wer
e used in such a man ner without plan
or design. A
reasonable juro r might have questioned
the relationship between Morris and Row
e, which
dat ed bac k to August 26, 1986, whe
n Rowe first met with Morris, just prio
r to Morris's
burglary charges being pied out by the
District Attorney.
Com pet ent counsel in possession of this
information could have used it to suppor
t
several plausible arguments: 1) Morris
and the District Attorney had struck a barg
ain: Morris
wou ld get information from Mr. Lee whi
le the two were being housed in the sam
e jail, and
the District Attorney would make sure
tha t Morris served as little time as pos
sible, in the
soft est conditions possible; or 2) the Dis
trict Attorney had used Morris as a witn
ess against
21
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othe r defe nda nts69 and wanted to kee p Mor
ris in a position to continue his activities as
an
info rma nt on othe r inmates in the Wa yne
County jail; or 3) Morris wanted to be mov
ed to
the cou nty jail because he was acutely awa
re that his history as an informant placed
him
in con stan t dan ger in the state system,
and the District Attorney agreed to get Mr.
Lee's
trial judg e to exercise his authority to orde
r Morris's transfer; or 4) Morris wanted to
stay in
the stat e prison, but the District Attorney
wanted to be able to keep close tabs on
him to
mak e sure he would continue to coopera
te.
Pet ition er was prevented from making
any of these arguments by the State's
con cea lme nt of the ex parte transfer orde
r, Morris's trustee status, the allegation that
Morris
had stol en from another inmate at the cou
nty jail, and Agent Rowe's prominent role
in each
of thes e incidents.

lll1.

Petitioner's Claim that the State Failed
to Disclose Tha t Morris Was
Polygraphed on the Veracity of His Acc
ount of the Confession. 70

Pet ition er alleges that the State imprope
rly concealed the fact that Morris was
poly grap hed by the GBI because of his reve
lation to Agent Rowe of the alleged confess
ion
by Petitioner. The evidence shows that on
September 15, 1986, Assistant District Atto
rney
John Joh nso n obtained an ex parte orde
r to have Morris released into the custody
of Agent
Rowe for the purpose of a polygraph examin
ation. 71 The order bears a Glynn County
case
style, the cas e num ber 86-CR-0723 72
and was issued by Judge Taylor, who acc
epted
Morris's guil ty plea on the burglary charge. 73
Pur sua nt to the ex parte order, Morris was

polygraphed by GBI Age nt Guy Ellis using

the follo win g relevant questions, and gav
e the following answers:
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Q.

A.
Q.

A.
Q.

A.

Did you make up this story just to get some
help on your charges?
No.
Did Larry actually tell you he was involved in
killing the Jones?
Yes.
Are you lying about what Larry told you?
No.

The GBI polygraphist concluded that Morris
was not being deceptive.

74

This evidence is not favorable to the Petitione
r in any way. The State thus had no
duty to disclose the results of this test, nor
did the trial court have the duty to order such
disclosed pursuant to its in camera inspectio
n. No reasonable attorney or trial court coul
d
predict that this would lead to any exculpato
ry evidence, even assuming arguendo that the
defense expert's post-trial and post-appeal
opinion is that Morris was being deceptive.
The discovery laws at the time of the Petitione
r's trial required the State to produce
scientific reports if the State was goin g to
use them at trial. The State did not use, and
could not use, thes e results in Petitioner's trial.
This claim is without merit.

~

The Petitioner's Claim that the State Failed
to Disclose That Morris Gave
Statements That Were Inconsistent ·with
Each Other and with His
Testimony at Trial. 75

At the outset of this section, this Court takes

the opportunity to set forth succinctly and

unequivocally that it finds the Respondent's
attempt to categorize the pre-trial statements
of witness Morris as well as otherwitnesses
as being "sum mar ies" rath erth an "statements
"
is disingenuous and will not be given any cons
ideration. The plain and undisputed fact is
that law enfo rcem ent officers, and in particula
r the Georgia Bureau of Investigation, in this
case and in thousands of other cases in the_
State of Georgia make notes during witness
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interviews and then destroy those notes after the case "sum
maries" are typed up. The
person on trial is thus deprived of the contemporaneously made

handwritten notes, and then

the prosecutors want to say that the words on the "sum
maries" are not necessarily the
words of the witness when the contents are attacked. Fund
amental fairness requires that
the prosecution cannot have it both ways. If witnesses
were allowed to write their own
statements, or witness statements were audio or video recor
ded, then there would be no
problem as to what was in fact said. The only ones in
control of the manner in which
prosecution witnesses' statements are taken are the law
enforcement officers, and this
Court finds the prosecution, and hence the Respondent, is
bound by what they (the officers)
put in their"summaries" as the statement of witness Morris

as well as any other witness they

interviewed and "summarized."76
Petitioner alleges that the State failed to disclose prior incon

sistent statements given

by David Morris to investigators and that the statements could
have been used to suppress
Morris's testimony and to impeach Morris with his prior
inconsistent statements.
habeas record reflects that GBI Agent Rowe took two forma

The

l statements from David Morris,

that Morris made statements in a polygraph examination,
and that Morris claimed that Mr.
Lee had written a threatening note and given it to Morris. 77
The record also indicates that
Agen t Rowe met with Morris on August 26, 1986, accom
panied by Morris's attorney, and
again on September 10, 1986, without Morris's attorney,
but there is no record of the
content of those meetings.

78

This Court finds the following inconsistencies between
the pretrial statements by
Morris:
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_To whom was Morris "reading the Bible":
In his statement to Rowe on 9/12/1986, Morris said he was "reading his Bible to Mr.
Lee."

79

In his statement on 4/7/1987, though, Morris said he was reading his Bible to

himself. 80

_Who initiated the conversation between Morris and the Peitioner: 81
The clear tenor of the 9/12/1986 statement is that Morris initiated the· alleged
conversation and deliberately elicited the incriminating statements allegedly made by Mr.
Lee. ("Mr. Morris stated that he started questioning Mr. Lee about it...") 82 In the 4/7/1987
statement, however, Morris described the alleged confession as a spontaneous,
voluntee red statement by Mr. Lee.

83

This Court also finds Morris's pretrial statements were inconsistent with each other
and with his trial testimony; particularly with respect to threats allegedly made by Petitioner.
In his 9/12/86 statement to the GBI, Morris made no mention of any threats by Mr. Lee at
any time, which was inconsistent with his trial testimony and that of his 4/12/1987 statement
("Larry told me not to say anything to anybody and if I did, he would get me."84
In his testimony before this Court, Agent Rowe testified that he recognized that there
were discrepancies in Morris's pretrial statements but indicated that he turned them to the
District Attorney under the assump tion that the District Attorne y would disclose them
to the defense. 85 As Agent Rowe testified in his deposition prior to the evidentiary hearing,
"everyth ing was turned in to the District Attorney, and I thought by law, he had to turn
them over." 86 . This testimony by Agent Rowe displays that the prosecuting attorneys in

Petitione r's case clearly ignored the mandate of Brady, which does not come as a surprise
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to this Court in view of the District Attorney's pronouncements
at the initial hearing under
the Unified Appeal Procedure and his practice in this case of waitin
g to the last minute to
give the statutorily required discovery materials to the one man
defense team. In addition,
Respondent's arguments attempting to categorize these matte
rs as "summaries" pale in
comp arison to Respondent's arguments that there are no incon
sistencies in such. Such
argum ents are appalling and totally unworthy of any consideratio
n.
The Court finds that the inconsistent pretrial statements by Morris
were

favorable to

the defense, in that they could have been used to impeach Morris
, and could have been
used in support of Petitioner's motion to suppress Morris's testim
ony as a violation of
Petitio ner's Fifth and Sixth Amendment rights. Because Morris
's statements were in the
exclusive possession of the State and were favorable to the defen
se, the State had a duty

prior to trial to disclose the statements to the Petitioner. That duty
again arose when the
witne ss's trial testimony raised the inconsistencies since Brady
imposes a continuing duty
to disclose.

Prior inconsistent statements are classic impeachment evidence
and could

have been used by competent counsel to further discredit Morris
's trial testimony. 87

(f1.

The Petitioner's Claim that the State Deliberately Elicited,
and Failed to
Correct, the False Testim ony of Morris and Agen t Rowe Rega
rding Their
Conta ct Prior to the Alleged Confession 88

Petitioner argues that the State presented false testimony throug

h Morris and Agent

Rowe abou t their contact prior to the alleged confession by Petitio
ner and that the false
testim ony concerned a critical issue at trial: the timing of the allege
d confession in relation
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to the State's agreement to allow Morris to plead to burglary charges on
August 29, 1986.
In anticipation of the suppression hearing, Petitioner 's trial counse
l served a
subpoena on Major Hank Walker, the Administrator of the Glynn County
Jail, requesting

inter alia, "[a]II visitor logs, or other documents or records, relating to contac
ts made with
Larry Lee and David Morris by any persons other than jail employees."

89

Major Walke r

provided the documentation requested by defense counsel three days
into the voir dire. 90
At a subsequent hearing, Petitioner's trial counsel utilized the Walke
r letter to
attempt to show Morris and Rowe were lying about the timing of the alleged
confession, the
contact between the two of them, and Morris's plea of guilty to the pendin
g charges against
him.
The testimony of Morris and Rowe concerning the timing of their initial meetin
g with
the confession is, in fact, contradicted by the Walke r letter: 91

Contrary, however, to

Petitioner's argument, this documentary evidence does not clearly
establish that the
testimony of Morris, Rowe, and Abernathy (Morris's attorney) about these
issues was false.
Such a conclusion is only one inference from the evidence presented;
other plausible,
although perhaps not as believable, explanations include that the three
were mistaken
about the date or that the jail records were wrong.
But what is more important is that the Walke r letter was in the posses
sion of the
Petitioner's counsel, and he made use of it during the hearings relating
to the trial. This
claim thus presents no Brady violation, and this Court cannot convert
it into one simply
because the circumstances surrounding the providing of the information
Were suspect, at
least in the eyes of the Petitioner. 92 It was incumbent upon the .Petitioner's
trial counsel to
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utilize the letter in his possession in an-attempt to discredit the testimony in this regard.
This Court thus finds no merit to Petitioner's claim with regard to this letter and the
testimony related thereto.

(91

Petitioner's Ciaim that the State Presented, and Failed to Correct, False
Testimony by Morris Regarding the Status of His Aggravated Assault
Charge93

The evidence reflects that, on December 29, 1985, David Morris stabbed a juvenile
named Johnny Daniels twice in the chest, and once in the neck, in a fight in Jeff Davis
County.

94

Morris fled the county, and after his arrest in February 1987 for a burglary in

Glynn County, he was returned to Hazlehurst (the county seat of Jeff Davis County) and
formally arrested for the aggravated assault charge. After being released on bond, on May
8, 1986, Morris was indicted for aggravated assault by the District Attorney's Office.

95

The

disposition of this aggravated assault charge became a significant issue at Mr. Lee's trial.
When Petitioner became aware, three weeks before trial, that the State intended to
introduce statements allegedly made by Petitioner to Morris, he filed a motion for the
criminal records and pending charges against all state witnesses.

96

Counsel noted that

It is of special importance to the defendant that he be supplied with the
criminal history of the state's witness David Morris. It was revealed to
Defendant's counsel by the prosecution on October 31, 1987 that David
Morris, while an inmate in the Glynn County jail, claims that the defendant
made certain incriminating statements in his presence. 97
The hearing on the motion was attended by the District Attorney, Assistant District
Attorney John Johnson, and Assistant District Attorney Steve Kelley. 98 Mr. Johnson stated
that his office was aware of an aggravated assault charge against Morris in Jeff Davis
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County and a burglary charge in Brunswick, but that he was personally unaware of the
disposition of those charges. The trial judge dismissed Mr. Johnson's protestations of
ignorance: 99
The Court: Well, ·those are both in counties in this judicial circuit.
Mr. Johnson:
They are, Your Honor.
The Court: You can find out those without any great difficulty, can't you?

Mr. Johnson replied that he would "try" to get counsel the information regarding charges
against David Morris, but then added: "We believe that the aggravated assault was
dismissed in Jeff Davis County." 100 Having sprung Morris on Mr. Lee less than three weeks
before trial, Mr. Johnson thus led defense counsel to believe that a last minute investigation
of the disposition of Morris's aggravated assault charge would not be necessary.
At trial, Petitioner's cross-examination of Morris reflected defense counsel's reliance
on the State's representation that the aggravated assault charge had been dismissed: 101
Q:
A:
Q:
A:
Q:
A:
Q:
A:

And what happened to the aggravated assault charge?
It was thowed [sic] out of court as far a·s I know.
Did you go to trial?
No, sir.
Did you plead guilty or not guilty?
No, sir.
It just went away, didn't it?
Yes, sir..

On re-direct, the District Attorney hammered home the point that the aggravated
assault charge provided no incentive for Morris to shade his testimony because it had been
dismissed:
Mr. Thomas: Mr. Morris, I'll ask you, sir, that Mr. Zipperer has gone into some
aggravated assault, said you cut or stabbed somebody or something
like that.
.
.
***
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Morris:

And that case has been dismissed, hasn 't it?
Yes, sir. 102
·

This Court finds that Morris's testimony about the disposition
of the aggravated
assau lt charg e was false and that the District Attorney knew or
should have known that it
was fals~ since it was pending in the_ same judicial circuit and being
prosecuted under the
autho rity of the same District Attorney.

103

This Court finds it utterly unworthy of belief that

the District Attorney or his staff did not know that this aggravated
assault was still pending
since it was the very same aggravated assault for which that office
had secured an ex parte
order as discussed in [c] above allowing Morris to serve his prison

sentence on the burglary

charg e "until the disposition of the Jeff Davis aggravated assau
lt!"
Morri s was indicted for the aggravated assault on May 8, 1986.

104

Around the time

that Morri s and Agen t Rowe were meeting at the Glynn Coun
ty jail in August and
Septe mber , 1986, the District Attorney's office scheduled Morris
's aggravated assault case
for trial on September 22, 1986.

105

The September 22, 1986 trial date passed without a

trial on the aggravated assault charge. By that time, Morris had
already met with Agent
Rowe on several occasions and had given a statement to Rowe
regarding an alleged
confe ssion by Mr. Lee. The charge was still pending with no
fixed trial date on April 7,
1987, when Morris gave a second statement to Rowe regarding the

alleged confession and

was released from the Wayne County jail on parole a week later.
Petitioner's trial was scheduled to begin on November 16, 1987.

The District

Attorn ey's Office re-set Morris's trial on the aggravated assault
charge for November 30,
1987, which would be nine days after Morris's testimony against
Mr. Lee.
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106

As Petitioner

argues, one could hardly conceive of a more effective way for the District Attorney's office
to keep Morris's attention. A reasonable juror apprised of this information could have
concluded that the District Attorney's office set that trial date to keep Morris in line, and that
had Morris balked at testifying against Mr. Lee, or had he testified that the "confession" was
a fabrication , the trial against Morris would have gone forward.

107

Additionaiiy, a

reasonable juror apprised of this information AND the information about the ex parte order
discussed in section [c] above concerning the favorable treatment that Morris was receiving
until disposition of that aggravated assault would, this Court finds, have reached these
conclusions. The cumulative effect just these two suppressed items would have made a
significant dent in the prosecution's case and would likely have led the trial court to find that
Morris was acting as a state agent when he obtained the so-called confession, resulting in
the suppression of that entire testimony and thus devastating the State's case.
In any event, the jury was not correctly informed on the status of the aggravated
assault prosecution, and the November 30, 1987, trial date also passed without Morris
being tried for aggravated assault. As the court records show, the charge was kept open
through Mr. Lee's motion for new trial and was not disposed of until a nol/e prosequi was
entered on September 2, 1988, while Mr. Lee's direct appeal was pending in the Georgia
Supreme Court.

108

There can be no question that the District Attorney's office prosecuting both Morris
and Petitioner knew or should have known the true status of Morris's aggravated assault
charge at the time of Morris's testimony against Mr. Lee. The false testimony by Morris
about his aggravated assault charge was never corrected by the District Attorney. The
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U.S. Supreme Court has held that the knowledge of one prosecutor that a witness testified
falsely must be imputed to other prosecutors in the same office:
whether the nondisclosure [of false testimony by a government witness] was a result
of negligence or design, it is the responsibility of the prosecutor. The prosecutor's
office is an entity and as such it is the spokesman for the Government. A promise
made by one attorney must be attributed, for these purposes, to the Government.
To the e>..ient this places a burden on the large prosecution offices, procedures and
regulations can be established to carry that burden and to insure communication of
all relevant information on each case to every lawyer who deals with it.
Giglio v. United States, 405 U.S. 150, 154 (1972)(citations omitted).
Application of the Giglio standard to this case is straightforward: David Morris was
a critical witness for the State, and his testimony was heavily relied upon by the District
Attorney in his closing argument.

Morris's "credibility as a witness was therefore an

important issue in the case, and evidence of any understanding or agreement as to a future
prosecution would be relevant to his credibility and the jury was entitled to know of it. For
these reasons, ... due process . . . require[s] a new trial."

.(h1
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Petitioner's Claim that the State Withheld Information About Benefits
Received by Morris and that the State Deliberately Elicited, and Failed
to Correct, the False Testimony of Morris that He Had Not Received Any
Benefit for His Assistance to the State.

At trial, Morris was asked by the District Attorney whether he received any
consideration in exchange for his testimony. His response echoed the State's numerous
pretrial denials of a deal: 110
Q.

All right, sir. I'll ask you, sir, have you been promised anything from the
State by way of leniency for your testimony in this case?
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A.

No, sir.

As in Schofield v. Palmer, 279 Ga. 848, 850 (2005), confidential state files on an
informan t have proven to be important. Morris's parole board file, disclosed by this Court
after its in camera inspection, reveals numerous undisclosed benefits received by MoHis
which could have been used to impeach him at trial:
THE BENEFI TS RECEIVED BY MORRIS:

THE STATE'S FAILURE TO DISCLOSE:

The Parole Board made a tentative decision to
parole Morris on February 2, 1987, but cancelled
his release after discovering that Morris's
aggravated assault case was still pending. PX
243, p. 19-20. A handwritten note indicates that
the District Attorney stepped in to resolve that
hangup: "per DA, will not file detainer." PX 243,_
p. 24. Morris was re-scheduled for parole on Apnl
14, 1987, one week after he made another
.atement to Agent Rowe. PX 243, p. 25.
Morris's 10/17/1986 Personal History Statement
notes: "The subject is a key witness to an
infamous Wayne County murder c~se. He is
being housed in Administrative Segregation due
to the sensitive nature of the case .... lf the
subject goes through with his testimony
against the defend~nts, positive parole
recommendations will probably be
forthcoming .... Favorable consideration is
recommended." PX 243, p. 5 (emphasis
added). Not coincidentally, Morris's parole board
file contains the ex parte order transferring Morris
to the Wayne County Jail, in care of Agent Rowe.
PX 243, p. 9.

The District Attorney never disclosed to Mr. Lee
that he had interceded on Morris's behalf to
insure that he would be granted early parole, or
that Morris was paroled a week after confirming
that he would stick to the story he had given
Agent Rowe.

The District Attorney never disclosed to Mr. Lee
that the parole board had been advised of
Morris's status as a "key witness" in the Lee case,
or that the District Attorney's "positive parole
recommendations" were contingent upon Morris
"[going] through with his testimony against the
defendants."
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I Morris's parole officer also disclosed that Mr.
homas personally interceded on Morris's behalf
following anothe·r aggravated assault charge in
October 1987, less than a month before Morris
was to testify against Mr. Lee: "In October [1987],
sµbject was arrested by Appling County Sheriffs
(Baxley) on a charge of Aggravated Assault. The
warrant was taken by the subject's girlfriend's exhusband. The case was immediately
dismissed by Brunswick Judicial Circuit
District Attorney Glenn Thomas, Jr.... ln
November [1987], subject was an instrumental
state's witness in a death penalty case in Wayne
County Superior Court... Since being paroled
subject has had a fairly poor attitude toward
the consequen ces of parole violations due in
equal parts to his immaturity and his critical
situation with the District Attorney's Office."
PX 243, p. 35.

The District Attorney never disclosed that he had
personally stepped in and dismissed an
aggravated assauit charge made against Morris
just a few weeks before Mr. Lee's trial. It is clear
from this report that Morris knew he had some
special pull with the District Attorney's office as a
result of "his critical situation" in implicating Mr.
Lee.
It should be noted that this is a SEPARATE
and DISTINCT aggravated assault from the
one in Jeff Davis County to which has
heretofore been shown NOT to ha,ve been
dismissed prior to the trial of Petitioner's
case.

The parole board file is replete with other favorable impeachment information that
should have been disclosed by the State, since it was relevant to show the nature of the
special relationship between Morris and the District Attorney's office, the motivation for
Morris's testimony, and the undisclosed benefits that Morris received in exchange for his
testimony against Mr. Lee. 111 Indeed, Morris received virtually every benefit that could
accrue to someone in his position:
♦

the District Attorney's deferral of the prosecution of the aggravated assault
charge, and then ultimately, dismissal of the charge, but only after Morris
testified against Mr. Lee, 112;

♦

the District Attorney's ex parte intercession to whisk Morris from a DOC prison
"Yhere he was in lock-down, to the Wayne County jail, where he was allowed
34

to be a trustee, 113 ;
♦

the District Attorney's advising the parole board of Morris's critical role in the
prosecution of Mr. Lee, 114

♦

the District Attorney's withholding of a detainer on the aggravated assault
charge, which authorized Morris's early parole, 115

♦

the District Attorney's personal and immediate dismissal of another
aggravated assault charge against Morris a few weeks before Mr. Lee's
triai 115 • and
' '
lenient treatment on future offenses by the District Attorney's office. As
Morris himself recognized, "his critical situation with the District Attorney's
office," gave him great leverage in his subsequent interaction with law
enforcement in that Circuit. 117

♦

Competent counsel in possession of this information could have argued that all of
these things were part of the quid pro quo that Morris received for his assistance to the
State in this case and in the cases of the other inmates against whom Morris testified. lli
As the Sixth Circuit recently observed,
[t]he fact is that a jailhouse informant is one of the least likely candidates for
altruistic behavior; his offer to testify is almost always coupled with an
expectation of some benefit in return. The prosecution is not naive as to
this expectation, and the prosecution also knows that when the value of the
informant's testimony reaches a sufficient level, it is in the prosecution's
interest to fulfill this expectation. At the most fundamental level, the
arrangement is a quid pro quo; the informant knows he is giving something
of value and expects something in return; the prosecution knows it is receiving
something of value, and gives something in return. No written or spoken
word is required to understand the nature of this tacit
agreement.... [W]hen the prosecution makes good on the tacit agreement
should not dictate whether the· agreement should have been disclosed. It
would be inconsistent to find a Brady violation when a prosecutor tacitly
agrees to write a letter to the witness' parole board and does so before the
petitioner's trial, but to not find such a violation with the same tacit agreement
when a prosecutor writes the letter after the petitioner's trial. If such a
distinction were made, then the prosecution would just wait until the
petitioner's trial ended before it provided the witness any benefits to avoid
Brady disclosure. A tacit agreement must be disclosed regardless of when
the prosecution acts upon that agreement. In short, the formation of the
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~greement, not the execution of the agreement, is the critical point of interest.
This Court finds that Petitioner has carried his burden of proving that Morris received
undisclosed benefits for his assistance to the State in this and other cases and that those
benefits were the result of a agreement between Morris and the District Attorney's Office,
whether it was an express agreement or tacit agreement.

The District Attorney's

concealment of his office's actions on behalf of Morris deprived the jury of information
critical to the assessment of Morris's credibility. 120

~

Petitioner's Claim that the Districf Attorney Ratified Morris's False
Testimony in His Arguments to the Jury and Exploited Mr. Lee's
Ignorance of Favorable Impeachment Information.

Not only does due process proscribe the presentation of false testimony, it prohibits
the State from exploiting false or misleading testimony with prosecutorial argument
affirmatively urging to the jury the truth of what it knows to be false. 121 This Court's review
of the District Attorney's closing argument confirms that the District Attorney placed great
weight upon Morris's testimony, particularly upon aspects of Morris's testimony that have
been undermined by favorable information discovered by Petitioner during the habeas
process and testimony that this Court has found to be false or misleading. 122 The District
Attorney simply cannot escape responsibility for arguing the truth of testimony that he knew
or should have known to be false.

123

This Court will not discuss all of the District Attorney's argument here; however, this
Court will illustrate with two examples. The District Attorney argued that Morris had never
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ascribed authorship of the note to Mr. Lee:
They talk about that note they claimed he wrote or something like that and all.
David Morris never said that Larry Lee wrote that note. He said that Larry Lee

threatened him for everything that was in that note. Called him a rat. Told
him he was going to get him, going to get him and his family. David Morris
said he wrote that note in case anything happened to him that somebody
would know where to look. That's a pretty good reason. 124
As demonstrated heretofore in this Order, the District Attorney, Agent Rowe, and
Assistant District Attorney Johnson all have admitted in the habeas hearings that Morris told
them that Petitioner had written the note.
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This evidence demonstrates that the District

Attorney was aware that Morris had lied about the note on the witness stand and that this
argument to the contrary was plainly inaccurate.
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The District Attorney also argued that Morris had received any consideration for his
assistance to the State: 127
And we don't contend, like I say, he's any flower. But I tell you one thing.
We've stated in our place and he so stated in the evidence of this case he
wasn't offered anything for his testimony.

The circumstances demonstrate that Morris did benefit from his assistance to the
State 128 and that prospective benefits would have been a topic ripe for discussion when
Morris and Rowe met before Morris pied guilty and again two days before the alleged
confession by Petitioner. At the very least, this portion of the District Attorney's argument
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was misleading and capitalized upon Petitione

r's ignorance of the undisclosed benefits and

the false testimony about the contact between
Morris and Rowe.
The DistrictAttorneyfurtherargued that Morris's
pretrial statement(s) to Age nt Rowe
were completely consistent with his trial testi
mony, which he knew or should have known
to be false:
Jerr y Rowe said he took a statement. He took
a statement from David Morris.
And if you notice one thing and all, defense coun
sel never asked Jerry Rowe,
wou ld you tell us that statement that you got
from David Morris? Did he even
question Jerry Rowe about one sentence that
David Morris gave him in that
statement? No. No. Why ? You've got a righ
t to conclude and all that Jerry
Row e would have told you exactly what Dav
id Morris said. 129
At least one of Morris's pretrial statements was
inconsistent with his trial testimony as this
Cou rt has determined above. The State thro
ugh this argument was clearly taking imprope
r
adv anta ge of Petitioner's ignorance of Morris's
prior inconsistent statements, exacerbating
the harm caused by which the District
Attorney's improper failure to disclose the
statements.
This Court finds that the District Attorney
's improper arguments ratifying false
test imo ny and exploiting Petitioner's ignoranc
e of impeachment information compounded
the harm occasioned by these Bra dy and Gigl
io violations. This Court further finds that the
· District Attorney's repeated reliance upon Mor
ris's testimony in closing argument and his
extensive efforts to bolster Morris's credibilit
y conclusively demonstrate that Morris was
a
critical witness for the State and that the
undisclosed favorable information and false
test imo ny would have seriously undermined
this important part of the State's case.
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[41

Petitioner's Claims Concerning the State's Concealment of Favorable
Information About and Eliciting False Testimony From Sherry Lee

The State's most important witness was Sherry Lee, Petitioner's co-defendant. 130
Petitioner sought discovery of the State's deal with Ms. Lee, her statements to investigators,
and other information that could be used to impeach her.
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When the defense motions

were heard, the State refused to turn over any witness statements, denying that there was
anything exculpatory in its files.
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The only deal the State ever admitted was the immunity

agreement introduced during Sherry Lee's testimony.
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On January 13, 1987, Petitioner filed a "Motion for Discovery of Agreement Between
the State and any Prosecution Witness," asking the State "to reveal any agreement entered
into between the District Attorney, or any other law enforcement agency, and any
prosecution witness that could conceivably influence said witness' testimony." 134 Petitioner
explained that
[i]t is of particular importance to this defendant that he be advised as to whether the
co-defendant in the captioned indictment has agreed to testify for the state, and
whether, in return for testifying in this case, she expects to receive any
consideration .135
Petitioner also noted that "the information requested herein is essential to his ability to
conduct an intelligent investigation of the case."
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On the same date, Petitioner filed a "Motion for Discovery of Favorable Information,"
requesting
all evidence in the possession and control of the state which may be favorable to the
defendant and material to the issue of guilt or punishment, or which could reasonably
weaken or affect any evidence proposed to be introduced against defendant, or
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which in any manner may aid the Defendant in the ascertainment of the truth or in
the preparation of his defense. 137
The motion specifically sought "the statements of all persons who have been
interviewed ... in connection with the subject matter of this case."

138

On April 8, 1987, Petitioner filed an amendment to his Motion for Discovery of
Favorable Evidence, specifically requesting "[a] copy of any statement of Co-defendant
Sherry Lee which has been transcribed or otherwise reduced to writing, and the substance
of any oral statement made by said Co-defendant with reference to this case." 139 When the
defense motions were heard, the State refused to turn over any.

~

Petitioner's Claim that the State Failed to Disclose That Sherry Lee Had
Made Numerous Inconsistent Statements to Investigators and the
Contents of those Statements

Petitioner contends that, despite his repeated and specific requests, the State
suppressed every transcribed statement of Ms. Lee.

Respondent does not contest

Petitioner's claim that the statements were suppressed by the State or that the statements
contained inconsistencies. However, Respondent characterizes the inconsistencies as
"minor", and Respondent disputes Petitioner's arguments as to the materiality of the
inconsistencies.
{11_ Sherry Lee's firstthree statements denying any involvement in the
murders for which the Petitioner stands convicted, all of which were obviously
inconsistent with her trial testimony against the Petitioner.

Sherry Lee made statements to the GBI on several occasions. 140 The first statement
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followed her surrender to authorities in Huntsville, Texas, for her role in the Glynn County
burglary of the home of Charles Moore, in which Mr. Moore and Bruce Lee were killed.
While Ms. Lee readily related her involvement in the Glynn County crime, she denied any
involvement in the Jones murders, noting that she had gotten married in South Carolina that
day.
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The GBI nevertheless proceeded to have the fingerprints of Petitioner and Mrs. Lee,
and those of Bruce Lee, compared with prints collected from the crime scene. By July 2,
1986, the GB l's fingerprint examiner had concluded that none of the 4 7 latent prints
matched any of the Lees.
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The second acknowledged contact between the GBI and Ms. Lee was on September
15, 1986. 143 GBI Agent Rowe then "advised Ms. Lee that he had received information that
they were involved in the murders of the Jones family in Jesup, Georgia." As Agent Rowe
has admitted in the habeas hearings, however, there was no evidence implicating Ms. Lee
in the Jones murders.
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The only evidence the State did have was the Morris version of

Petitioner's "confession", which made no mention of Ms. Lee's involvement145 In response
to Agent Rowe's ruse to obtain corroboration for jailhouse snitch Morris's information, Ms.
Lee asked to speak with her attorney.
Rowe's next effort to extract an incriminating, corroborating statement from Ms. Lee
was similarly unsuccessful. She once again asked to speak with her lawyer.
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On October 14, 1986, Ms. Lee was taken to the District Attorney's office to submit
to a polygraph examination she was assured would clear her name.
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147

It was not until after

the polygraph test - - which the GBI stated she failed 148

- -

and after assurances that she

would receive full immunity from prosecution for the Wayne County crimes, that Ms. Lee
made any "statements" inculpating Petitioner.
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Had he known that Ms. Lee made no inculpatory statements of any kind until after
being told that she failed a polygraph examination, Petitioner could have mounted a
plausible attack on her credibility by demonstrating that Ms. Lee implicated him only when
she herself faced prosecution for murders about which she knew nothing.
Petitioner attempted to pursue this line of questioning in his cross-examination of Ms.
Lee 150 but was ignorant of the circumstances surrounding Ms. Lee's statements. 151 The
District Attorney, who had the statements in his file and who recognized the inconsistencies,
failed to provide them to Petitioner. 152

{2}.

Sherry Lee's

three statements incriminating Petitioner and the

inconsistencies between those statements as well as with her trial testimony.
Ms. Lee, who had on three separate occasions denied any knowledge of the Jones
murders, made the first of three statements incriminating Petitioner only after the
prosecution team (1) falsely told her the state had evidence implicatingr her in the Jones
murders; (2) suggested that she might be eligible for the $25,000 reward; and (3) told her
that she failed the polygraph examination, and then only after she was granted immunity
from prosecution. As Agent Rowe acknowledged in the evidentiary hearing, the statements
are themselves conflicting and clash with the trial testimony of Ms. Lee.

42

153

Moreover, when

placed in historical context, the statements reve
al a pattern in which Ms. Lee's accounts
varied according to the evidence the State soug
ht to incorporate in, or to excise from, her
story.
_ The time the witness and her husband alleg
edly arose

In her pretrial statements to the GBI, Ms. Lee's story
was that she and her husband
Bruce got up abou t 4:30 a.m. on the morning of
the murders.

154

At trial, however, Ms. Lee

testified differently: 155
Q.

A.

. . . please, ma'am, approximately wha t
time did you and your

husband, Bruce Lee, get up on that day?
App roxi mat ely three o'clock.

Assi stan t District Attorney Johnson realized
that Ms. Lee's testimony was
inconsistent with her prior statements. He had take
n typed notes of her statements to trial,
and both he and the District Attorney were using
the notes during her direct examination.
156

Johnson scratched through the time in his notes,

Ms. Lee testified: "3:00." 157

·

"4:30 a.m.," and wrote the time to which

Recognizing the discrepancy, Thomas asked the
question

again but still got an inconsistent answer: 158
Q.

Abo ut what time?

A.

We got up at three o'clock.

Although they both recognized it, neither Mr. Thom
as nor Mr. Johnson revealed the
inconsistency to. the trial judge, to the jury, or
to Petitioner. Had it been disclosed, the
inconsistency would have impeached Ms. Lee's
recollection on this critical point. lli The
State soug ht to demonstrate that Sherry, Bruce,
and Petitioner drove at breakneck speed
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to and from the Jone s's home. The victims's daughter testifi
ed that she had been in the
house until just before 6:00 a.m. Any discrepancy as to the
timing would have undermined
the State's theory of the case and would have impugned
the reliability of Ms. Lee's
testimony.

Because Petitioner had not been given prior statement
s of any of the

witnesses, though, he was prevented from pursuing this
line of impeachment.
_Th e positions of the alleged perpetrators in the vehic
le
In one of her pretrial statement$, Ms. Lee "stated she was
in the back seat [of her
car], Bruce was driving, and Larrywas on the passenger side
of
Lee testified that "Larr y got in the back seat, 'Bruce drove,
161

the car." 160 But at trial, Ms.

and I sat in the passenger seat."

This inconsistency was not disclosed to Petitioner, although
it could have been used to

impeach Ms. Lee.
_ The items brought out from the murd er scen e
One of the critical pieces of evidence at the trial was an antiqu
e shotgun the State
claimed had come from Clifford Jones's collection.
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Testimony that Petitioner emerged

from the home with the gun was an important piece of
the State's case; it was also
inconsistent with Ms. Lee's first pretrial statement. On
October 15, 1986, Ms. Lee was
specifically asked what property was taken out of the house
: "Special Agent Rowe asked
Ms. Lee what they had with them when they came out ...
Ms. Lee also stated that they
came back out with the two guns they went in with." .163 In her
next statement to the GBI, on
November 11, 1986, Ms. Lee changed her story, and adde
d improbable detail: 164
Special Agen t Rowe again asked Ms. Lee what Bruce and
Larry had
with them when they came out of the Jones residence. Ms.
Lee stated
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they had two guns they went inside with, a double
barrel old timey gun,
and a .22 rifle BB gun.

A plausible argument for this alteration, and the
inclusion of an improbably detailed
description of the guns, is apparent from the temp
oral context in which the

statements were

made. At the time of Ms. Lee's October 15, 1986
, statement (in which she said that Bruce
and Larr y came out of the Jone s hous e with noth~
ng but the weapons they carried in, a
mon ey bag, and a pink towel), the GBI inventory
of the gun collection and interviews with
fami ly members revealed that no guns had been
taken by the killers. On October 24, 1986,
however, Rowe collected two guns which repo
rtedly had been stolen by, then purchased
from Bruce Lee: a .22 pellet rifle and an antique
shotgun. 165 Had Petitioner been provided
thes e inconsistent statements abou t the guns
, competent trial counsel could have cast
doub t on her veracity as well as that of the law
enforcement investigation.
Tha t conclusion is buttressed by Ms. Lee's descriptio

n of Agent Rowe's next move: 166

Afte r I gave my first statement, Jerry Rowe show
ed me pictures of
som e guns, and said they were some guns stole
n from the people's
house. He asked me if I had seen Larry and Bruc
e carrying the guns
out of the house, and since I knew he wanted me
to say yes, I did.
Whi le Respondent correctly points out that Age
nt Row e specifically disputed this
"deception", Petitioner's trial counsel was deprived
of the oppo

rtunity to cross examine both

Age nt Rowe and Mrs. Lee as to thes e "coincide
nces" because he did not have the prior
state men ts of Mrs. Lee.
In addition, the murder victims' family failed to
identify as part of Clifford Jones's
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collection, the .22 pellet gun -- a gun that Agent Rowe recovered at
the same time he
obtain ed State's Exhibit 1. Had Petitioner's trial counsel been able
to have the prior
incons istent statements to cross exami ne Mrs·. Lee and Agent Rowe, he
would have cast
seriou s doubt upon Ms. Lee's (and by implication, Agent Rowe's) credib
ility, and with it, the
integri ty of the State's case.
This Court finds significant the fact that the District Attorney in his argum
ent made
no mentio n of the .22 pellet_gun (which he couldn't even marginally tie in
to Clifford Jones),
and relied instead upon the similarity of State's Exhibit 1 to guns Clifford
Jones owned.
Thus, in his direct examination of Ms. Lee, District Attorney Thomas allowe
d her to testify-inconsistently with the pretrial statements she most recently made -- that
out of the house with only one gun.

167

Bruce Lee came

It was as if the .22 pellet gun had never existed. It

did, of course, exist, but the concealment of Ms. Lee's prior statements
ensured that the
State alone was aware of its on-again, off-again appearance in those statem
ents.
In her pretrial statements, Ms. Lee said that Petitioner had carried out of
the house
a small handg un with a broken handle.

168

But on direct examination at trial, Ms. Lee

testified 169 :
A.

. ... And I noticed a gun laying up in front of the brake and the handle
was broken on it.

Q.

. ... Do you know whose gun that was?

A.

I'm not sure.

Appar ently realizing that this was inconsistent with at least one pretrial
statement,
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Ass ista nt District Attorney Johnson mad
e a handwri_tten note of the discrepanc
y on his
typed summary: "Not sure who's [sic] gun
it was." 170 In hopes that she would reco
ncile the
conflict, Ms. Lee again was asked whe
ther she "[d]id see anyone put that gun
there?" To
the prosecutor's obvious chagrin, she
replied, "No, sir." 171 This inconsistency
could also
have bee n used to impeach Ms. Lee
's testimony, had it only been turned
ove r to the
172
defense.
In view of the fact that there was abs
olutely no forensic evidence linking the
Petitioner to the murders in this case or
even the crime scene, the credibility of
Sherry Lee
was the mo st singularly important issu
e in the case. Any discrepancy between
her pretrial
statements and any discrepancy between
any pretrial statement and her trial testimo
ny are
of crucial importance, particularly sinc
e it is acknowledged that her pretrial
statements
evolved ove r time in concert with the Sta
te's investigation. 173
Eac h of the inconsistencies in Ms. Lee
's statements could have been used
by
defense counsel to impeach her trial
testimony. 174 None of the statements
were turned
over to Petitioner, despite his specific
requests for Ms. Lee's statements. This
Court finds
tha t Ms. Lee's statements are inconsis
tent with each other and inconsistent with
her trial
testimony in material respects and tha
t they constituted critical impeachment
evidence.
Not only could these inconsistencies hav
e been used to impeach Mrs. Lee, they
, of
course, cou ld have been utilized to und
ermine the thoroughness, integrity, and
good faith
of the State's investigation. 175 Had
Petitioner known of Ms. Lee's prior
inconsistent
statements, the context surrounding thos
e statements, and the other favorable info
rmation
which the State failed to disclose, there
is a reasonable probability that the resu
lt of his trial
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would have been different. fil

(.la

Peti tion er's Claim that the State Failed to Disc
lose Tha t Sherry Lee Had
Bee n Interrogated Using Leading, Suggestive
Techniques Tha t Readily
Ena bled Her to Concoct a Story Implicating
Petitioner.

Assuming arguendo, but without deciding so, that
the interrogation techniques were
leading or suggestive, Petitioner has failed to esta
blish a Brady claim with regard to the
manner of questioning Mrs. Lee. Petitioner has
likewise failed to cite any persuasive
authority for the proposition that such techniqu
es, if any exist, are subject to Brad y
disclosure or to cite any persuasive authority requ
iring this Court to grant relieve based
upon such techniques .

.~

Peti tion er's Claim that the State Failed to Disc
lose That Sherry Lee Was
Sex uall y Assaulted by Jailers Thro ugh out Her
Pretrial Incarceration.

Petitioner contends that the State failed to disclose

that Sherry Lee was exposed to ·

abusive conditions and regular sexual assaults
by Glynn County jailers. Respondent
characterizes the situation as "at most a consensu
at the jail."

al sexual relationship with one individual

177

This Court notes that Ms. Lee's sexual relations
hip with any jailer, under the law of
this state cannot be categorized as "consens
ual" .178 On the other hand, .the Court is
persuaded by the testimony of Ms. Lee's trial coun
sel at the prior hearing concerning the
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alleged sexual assaults: 179
Respondent:

Mr. Dowell:

Mr. Dowell, prior to the trial of Petitioner's case, did [Sherry Lee]
ever tell you that the officers of the jail were coming in and
having sex with her?
She didn't exactly say they were coming in and having sex with her.
She called me up indicating that she had been having sex with one of
the jailers there and it had been discovered, and she was worried
about losing her privileges, and also, worried about him getting in
trouble

This testimony is consistent with Mrs. Lee's inability to remember the name of only one of
the jailers: 180
However, the only person's name that I can definitely remember at this time
·
is Thomas Wood.
This Court concludes that the sexual relationship engaged in by Mrs. Lee with Jailer
Wood(s) was one which she utilized to her advantage in getting special privileges. As shown
with respect to Morris in this case, inmates are willing to do almost anything to get favorable
treatment or privileges (such as trustee status) from their captors. This finding by the Court
does not end this inquiry, however.
Given the nature and extent of interaction between the District Attorney's Office, the
investigating agents, the jail administrator and his staff, the Court finds that the Glynn County
Sheriff's Department was an integral part of the prosecution team.

181

This finding justifies

imputing to the State the knowledge of (and responsibility for) the sexual conduct involving
their star witness.

There can be valid impeachment value in demonstrating that the State'

star witness was having "consensual" sex with a jailer. Such conduct could have been used
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to show her propensity to manipulate others or to try to please others
for personal
privileges. 182
With respect to Petitioner's claim that the jail conditions were horrific and

inhumane,

the Court finds he has failed to establish any Brady claim in that regard
.

lilb

Petitioner's claim that the State Failed to Disclose that Sherry Lee
Had
Been Promised, and Received, the District Attorn ey's Intercession
with
the Parole Board

Petitioner contends that the State failed to disclose that Sherry Lee
had been
promised, and had received, the District Attorney's personal intercession

on her behalf with

the Parole Board, advocating her early release on parole because of her
assistance to the
State in Petitioner's case. This claim is based in large part upon one letter
by the District
Attorney to the parole board.
The District Attorney's letter to the parole board was not in the files disclos
ed the
Petitioner's counsel during the habeas process but was contained in Ms.
Lee's confidential
parole board file which was released to Petitioner by this Court at the eviden
tiary hearing.
183

The District Attorney's letter is dated June 13, 1988, eight months after Petitio
ner's trial

and while Petitioner's direct appeal was pending.

184

The fact that the District Attorney did not send his recommendation to
the Parole .
Board until after Petitioner's trial and motion for new trial is not dispos
itive of this Brady
claim. As the Sixth Circuit recently noted:
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[W]he n the prosecution makes good on the tacit agreement should
not
dictate whether the agreement should have been disclosed. It would
be
inconsistent to find a Brady violation when a prosecutor tacitly agrees to write
a letter to the witness' parole board and does so before the petitioner's trial,
but to not find such a violation with the same tacit agreement when
a
prosecutor writes the letter after the petitioner's trial. If such a distinction were
made, then the prosecution would just wait until the petitioner's trial ended
before it provided the witness any benefits to avoid Brady disclosure. A tacit
agreement must be disclosed regardless of when the prosecution acts upon
that agreement. In short, the formation of the agreement, not the execu
tion
of the agreement, is the critical point of interest. 185

This Court. finds that the Petitioner has failed to demonstrate any tacit
agreement
conce rning the District Attorney's recommendation to the Parole Board;
therefore, there is
no merit to this claim by the Petitioner.

ffi1.

Petitioner's Claim that the State Failed to Correct Sherry Lee's False
Testimony About the Immunity Agreement.

Petitioner contends that the District Attorney knew what Ms. Lee's testim
ony would
be before he agreed to grant her immunity from prosecution, but that Ms.
Lee would not
admit that in her trial testimony, and that the District Attorney failed to
correct this false
testimony. The crux of Petitioner's argument is that, while immunity was
offered by the
prosec ution before Ms. Lee made her first statement implicating Petitio
ner, it was
contin gent upon Ms. Lee implicating Petitioner, rather than her merely
herself and her
husband, Bruce Lee. While Petitioner's trial counsel attempted to get Ms.
Lee to concede
that Distric t Attorney would not have given Ms. Lee immunity unless he knew
that she would
implicate Petitioner, Ms. Lee would not admit that the District Attorney knew
the substance
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of her testimony. As a result Ms. Lee
left the jury with a false impression tha
t District
Attorney had struck a deal with the kno
wledge that other evidence proved that
Ms. Lee and
Petitioner were involved in the murders
and tha t she would necessarily have som
ething to
say tha t would implicate Petitioner. Res
pondent argues that the jury ''was fully adv
ised of
the issue of immunity and Ms. Lee's test
imony regarding the district attorney's kno
wledge
of her stat em ent is completely accurat
e." 186
To prevail on a claim that the state faile
d to correct test

imony that it knew or should

have known to be false, Petitioner mus
t establish 1) that the testimony was fals
e, 2) tha t the
state kne w or should have known tha
t the testimony was false, and 3) tha
t the false
testimony, considered in cumulation with
undisclosed favorable information and
any other
false testimony, could have affected the
judgment of the jury . ill
On cross-examination,
Sherry Lee was questioned by Pet
itioner's trial counsel about the circ
umstances
surrounding the immunity agreement tha
t she had signed on November 11, 1987,
one week
before the trial. In spite of his best effo
rts, he could not get Ms. Lee to admit
tha t the
District Atto rne y had entered into an imm
unity agreement with her: 188
Q

A

All right. And because you had said
that Larry was present, you're
getting a free ride, complete dismis
sal of charges of burglary, armed
robbery, and three counts of murde
r as to you; isn't that right?
No.

Q

It's not? Do you think for a minute that
you could have gotten anything from
the State, much less immunity, had
you told them that you and Bruce
committed those crimes by yourselves
?

A

Bruce and I didn't commit those crimes.

·52

Q

Tha t was not the ques tion I aske d you, Mrs. Lee.
Wou ld you resp ond
to the ques tion I aske d you, plea se, ma'a m?

A

Wou ld you repe at it, plea se?

Q

Do you think that you could have gotte n anyt
hing out of the State ,
muc h less imm unity , if you had told the distr
ict attor ney that you and
Bruc e com mitte d thos e crim es by your selv es?
You don't, do you?

A

I don' t unde rstan d the ques tion.

Q

You were in jail facing the poss ibilit y of bein
g pros ecut ed on thes e
parti cula r char ges in this indic tmen t in this case
; isn't that right?

A

Yes, sir.

Q

And you cons ulted with your attor ney, Mr. Dow
ell; is that true?

A

Yes, sir.

Q

And Mr. Dow ell, on your behalf, wen t to eithe
r the GBI or the district attor ney,
wha teve r auth oritie s were in char ge, to work
a deal for you; is that right ?

***
A

No, sir.

Q

That 's not right ? Mr. Dow ell had· noth ing to
do with this imm unity
agre eme nt? · Doe sn't -- are you goin g to
answ er? Well , let me
with draw that ques tion and then try this one.
Doe sn't Mr. Dow ell's
sign ature appe ar on that imm unity agre eme nt
alon g with your s?

A

Yes, sir.

Q

And it was your attor ney acting on your beha
lf, wasn 't he, when he
mad e that agre eme nt or got the distr ict attor ney
to com e up with that
agre eme nt?

A

Yes, sir.

Q

Oka y. Now , do you think that you coul d have gotte
n an

agre eme nt like
that to free you from pros ecut ion of all thes e char
ges had you told the

53

district attorney that you and Bruce committed these
crimes by
yourselves?
A

I don't know.

Q

Bruce was dead at that time, wasn't he?

A

Yes, sir.

Q

Therefore, had you told the district attorney that you and Bruce
committed

the
crimes by yourselves, there would have been no one for him
to prosecute but
you; isn't that right?

A

No, sir.

Q

If yo_u had told him that, that would not be right?

A

It would have been easie r for me to lie. He granted me
immunity to
come up and tell the truth.

Q

Okay. And are you trying to say that the district attor
ney, when
he granted you immunity, did not know what you were
going to
say what happened?

A

No, sir, he didn't.

Q

You had already told him what you were going to say,
isn't that right,
before he would agree to grant you immunity?

A

No, sir.

Q

You had not?

A

No, Sir.

Q

So the district attorney or the GBI had no idea what
you were
going to say about what happened at the Jone s hous
e before -and they agreed to gran t you immunity; is that so?

A

Yes, sir; if 1-

Q

Therefore, if you had told them that you and Bruce had comm
itted the
crimes by yourselves, the district attorney would have
bargained

54

h\mself into a corner, you would be immune, Bruce would be dead,
and there would hc;ive been nobody to prosecute. Is that your
testimony?

A

Bruce and I weren't there by ourselves.
***

Q

At that time, Mrs. Lee, they had told you that David Morris had
already claimed to -- that Larry was involved in this crime; isn't
that right?

A

No, sir. 189

Q

They didn't tell you that?

A

No.

Q

You had no knowledge of that?

A

No, sir.
***

Q

You believe that you gotthis deal for immunity withou tthe district
attorney knowing what you were going to say about what
happened at the Jones house?

A

Yes, sir.
***

Q

Did [the District Attorney) know what you were going to say?

A

No sir.

Q

Mrs. Lee, I suggest to you that you were in such a position that the
only you would have any bargaining power whatso ever was if you
named someone still alive that could be prosecuted other than yourself
for this crime. That's true, isn't it?

A

No, sir. They granted me immunity to get up and tell the truth the day
it happened.
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Q

All right.

So no matter what you said, you would have gotten

immunity?
A

(No audible response)

Q

Isn't it true, Mrs. Lee, that in this case what you've really done, with the
help of David Morris is to sacrifice Larry here or attempt to sacrifice
him to save yourself?

A

No, sir.

MR. ZIPPERER 190 : No further questions, Your Honor.
Contra ry to Ms. Lee's testimony, the District Attorney was aware of the conten

t of her

testimony long before she was ·granted her immunity from prosecution.
At the previous
evidentiary hearing, Mr. Thomas was confronted with the GBI summ
ary of her first
statement, on October 15, 1986. The summary notes that "District Attorne
y Glenn Thoma s"
was present during the statement.

191

At the hearing in the court below, Mr. Thomas

admitted being present: 192
I told you, sir, that I was present at one occasion, on one occasion when
she
did give a long and lengthy statement. Also, there is no question about
the
fact that I was in contact with the investigating officers, and they were relatin
g
to me what she had said. Based on my understanding of what she said
and
even testified to at trial, she was given immunity for her truthful testimony.
The District Attorney knew that Ms. Lee was testifying falsely about the timing
of the
immunity agreement. Ms. Lee testified that the District Attorney did not
know what she
would say but nonetheless granted her immunity.

193

The District Attorney apparently had

been presen t at the interrogation and knew what she would say, long before
the immunity
agreement was signed. When presented with Ms. Lee's trial testimony
on this point, Mr.
Thomas conceded at the evidentiary hearing that he "wouldn't think it was
true."
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194

In

United States v. Sanfilippo, 564 F.2d 176 (5th Cir. 1977), the govern
ment·

disclosed to the defense in advance of trlial the terms of a plea bargain with
a key witness.
On cross-examination of the witness, though, he stubbornly refused to admit
the extent of
the agreement with the government, and the government failed to step
forward to correct
the witness's misiepresentations. The Court reversed, noting that "[t]he
defendant gains
nothing by knowing that the Government's witness has a personal interes
t in testifying
unless he is able to impart that knowledge to the jury."

195

As in Sanfilippo, Petitioner's counsel could not get the State's witness to
admit the
truth about her agreement with the State. While he knew instinctively that
Ms. Lee would
not have been granted immunity unless the State knew in advance what
she would testify
to, she would not admit that fact.
This testimony and the State's failure to correct it, however, does not, in
this Court's
opinion, mislead the jury into believing that the District Attorney knew from
other evidence
that Bruce Lee and Petitioner committed the murders before he ever talked
with Mrs. Lee.
Mrs. Lee did not testify in a vacuum. The trial transcript reveals that the
case against the
Petitioner does not surpass even the "probable cause" standard absen
t the testimony of
Mrs. Lee and Morris. The Court therefore finds that by allowing Ms; Lee
to testify falsely
about this, the District Attorney did not mislead the jury into believing that
the State's case
against Petitioner was rock-solid before she came along and, thus, that
the State could
have obtained a conviction even without her testimony. Rather, it is much
more plausible
to believe thatth e witness was mistaken, lying, or that the District Attorne
y was either (1)
stupid in offering immunity without knowing what a witness would say
or (2) grasping at
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straw s to substantiate or corroborate the "jailhouse snitch" inform

ation from Morris since he

had absolutely nothing else upon which to rely or (3) both (1) and
(2).
Standing alone, this erroneous testimony and the state's failure
about the timing of the immunity agreement and its terms do not

to disclose the truth

constitute prejudice to the

Petitioner. 196 The Kyles cumulative analysis with respect to
this claim will be set forth
hereinafter.

[6].!!.

Petitioner's Claims Concerning the State's Concealment of
Statements
of Persons who Allegedly Saw Vehicles Leaving the Crime
Scene
[a] The Statements of Jimmy Grant. a Witness Who Saw Two
Vehicles
Speeding Away from the Crime Scene at the Time of the Killing
s.

On the morning of April 26, 1986, local resident Jimm y Grant
saw two vehicles
speed ing away from the Jones's home in tandem around the
time the Jones family
memb ers were killed. Several days later, Grant reported what he
had seen to investigators.
Grant described the events of that morning and the two vehicles

that he had seen: a silver-

colored car, like a Trans Am, and a small, beige pickup truck
with writing on the side.

197

As Resp onden t notes, the State's investigators evidently took
Grant's account seriously;
they subsequently investigated several individuals associated
with small pickup trucks. 198
In spite of the fact that Grant' had been interviewed by invest
igators seventeen
month s earlier, he was added to the State's witness list in a letter
thirteen days before trial.

199

.

mailed out to counsel only

The defense never attempted to interview Grant, and he was

"released" from his subpoena by the District Attorney just before
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trial. 200 Grant's eyewitness

acco unt refuted the case that the District Attorney
intended to present to the jury.

M

201

Prior Inconsistent Statements by Wiitness Haze
l Moody.

As evidence that Sherry Lee's car had been
in the vicinity of the crimes on the
morn ing of the killings, the State introduced the

testimony of Hazel Moody, a local resident.

Moo dy testified that she saw Sherry Lee's car
speed by her house at 7:15 a.m. on the
morn ing of the killings. 202 This evidence was cruc
ial in that Moody's trial testimony provided
critical "corroboration" of Sherry Lee's testimon
y implicating Petitioner. The fact that the
Stat e suppressed prior statements by Moody thus
is extremely significant.
In her first statement to investigators, taken on the
stated she was plowing a field across the road from

day of the murders, "Mrs. Moody

her residence at about 7:00 a.m., when

she noticed a white Toyota type car traveling at
a ·high rate of speed."

203

In her second

state men t five days later, Moody's a.ccount chan
ged in significant respects: Moody stated
that "at abou t 7:45 a.m., she was cutting the gras
s by the road next to her house. A car
cam e by at a high rate of speed . . . . She desc
ribed the car as a smaller model,. such as
a two-seater, with a medium color. She said the
car was not white in color but it was not
dark ." 204
The second statement is inconsistent with ~he
first statement as to: (1) the
time of day she saw the car- - 7:00 a.m. vs. 7:45
a.m.; (2) what Moody was doing when she
saw the car - - cutting the grass or plowing a field;
(3) where Moody was when she saw the
car- - on the road beside her house or across
the road from her house; and (4) the color .
of the car Moo dy saw - - white or "not white."
At trial, Moody testified that she was mowing the
grass (inconsistent with her first
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statement) at 7:15 a.m. (inconsistent with both statements) when she saw the car. She
testified that she remembered the color of the car (which is contradicted by her inconsistent
recollection at the time of the first two statements), and that the car was silver-blue
(inconsistent with both statements).

205

Furthermore, the State suppressed a statement given by Moody to GBI Agent Rowe
on October 20, 1986. At that time Rowe showed Moody a photograph of Sherry Lee's car,
told her that it was the suspect's car, and asked her if that was the.car she had seen. 206 The
identification was made five months after Moody had a fleeting glimpse of a speeding car
and was based on the witness being shown only one photograph. Just four days earlier,
the media had widely reported the charges against Sherry Le~ following her arrest.

207

The

circumstances of Moody's identification of Sherry Lee's car are clearly suggestive and
subject to a fatal attack as being a constitutionally impermissible "show-up" instead of a
neutral "line up" and would thus have made it possible for Petitioner to mount a convincing
attack on the reliability of the identification of the car. All of these factors were evident from
the statements in the State's files and could have been used to impeach Moody's testimony
and to suppress Moody's identification of Sherry Lee's car. Kept in the dark by the State's
suppression of the prior statements, Petitioner was unable to conduct any effective crossexamination of Moody, and her essential, corroborating testimony went to the jury
unchallenged.

~

208

The Grant and Moody Statements Were Favorable to the Defense and
Were Responsive to the Specific Request for Such Information

60

In a pretrial motion for discovery of favorable evidence, Petitioner specifically
requested statements of any witnesses who saw a car near the scene on the morning the
Jones family was killed.

209

The District Attorney made no specific response to that portion

of Petitioner's Brady motion and stated that his files contained no favorable or exculpatory
information: "As far as I know, ·to my knowledge and all, there's nothing exculpable [sic] in
the state's file." 210
While the District Attorney denied that he possessed any favorable information, there
is no dispute that State's files contained statements made to investigators by Jimmy Grant
and Hazel Moody. The Grant statements were significant and were never disclosed to the
defense , even after Moody testified at trial. By the same token, Moody's statements were
rife with inconsistencies that would have materially impeached the substance and reliability
of her testimony at trial.
A key element in the Court's consioeration of the Grant and Moody statements is this
specific request made by Petitioner for the statements "of any witness which refers to any
vehicle possibly observed near the scene of the alleged crimes between 6:00 o'clock a.m.
and 8:00 o'clock a.m. on April 26, 1986."211 It is hard to imagine a more specific request for
the precisely the sort of information provided by Grant and Moody.
In United States v. Bagley. 473 U.S. 667 (1985), the Suprem e Court addressed the
government's failure to disclose favorable information in response to a specific defense
request, and observed that
an incomplete response to a specific defense request not only deprives the
defense of certain evidence, but also has the effect of representing to the
61
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defense that the evidence does not exist. In reliance on this misleading
representation, the defense might abandon lines of independent investigation,
defenses, or trial strategies that it otherwise would have pursued .... And the
more specifically the defense requests certain evidence, thus putting the.
prosecutor on notice of its value, the more reasonable it is for the defense to
assume from the nondisclosure that the evidence does not exist, and to make
pretrial and trial decisions on the basis of this assumption.212
The harm envisioned by the Court in Bagley most certainly occurred here. The
District Attorney's failure to disclose the eyewitness statements sought in the Brady motion
misled Petitioner and caused him to "abandon lines of independent investigation, defense,
or trial strategies that [he] otherwise would have pursued."

213

When the District Attorney

denied that he possessed any favorable information, Petitioner was reasonably left to
presume that no witnesses had reported seeing vehicles in the vicinity of the Jones home
or at least that any witness who had seen any vehicles had made no inconsistent
statements about those vehicles.
Had the District Attorney disclosed the Grant and Moody statements, competent
defense counsel would have interviewed Grant, then presented at trial the detailed and
unbiased testimony related in his affidavit. lli

In addition, the disclosure of Grant's

statement would have led a competent defense investigation to search for the cars that
Grant saw that morning, which could perhaps have led defense counsel to discover and
utilize evidence concerning other possible perpetrators of the crimes for which the
Peititioner was convicted.

215

Additionally, Grant's testimony would have provided effective impeachment of
Moody's inconsistent recollection and tainted identification. The GBI showed Moody a

62

picture of one car and told her that it was "the suspected vehicle involved in the Jones
murders."

These circumstances present an identification process which was "so

unnecessarily suggestive and conducive to irreparable mistaken identification that
[Petitioner] was denied due process of law." 216 • In contrast, Grant could have provided an
unequivocal refutation of Moody's identification of Sherry Lee's car: "The car in the picture
was definitely not the car that I saw on Reedy Creek Road that day."217
The particular points of inconsistency in Moody's statements are clearly favorable to
Petitioner and would have provided fodder for thorough impeachment.

The District

Attorney's suppression of the Grant and Moody statements prevented Petitioner from
confronting Moody with her own inconsistencies and with contrary direct evidence from
Grant. As the Supreme Court pointed out in Kyles, "the evolution over time of a given
eyewitness's description can be fatal to its reliability ... [T]he effective impeachment of one
eyewitness can call for a new trial even though the attack does not extend directly to
others."

218

Moody's prior statements reveal the "evolution over time of [her] description"

and would have given Petitioner the.basis for an "effective impeachment" of her testimony.
Likewise, Petitioner never had an opportunity to pursue the investigative leads provided by
Grant, which have led habeas counsel to the discovery of substantial evidence implicating
others in these murders.
Respondent characterizes the discrepancies in Moody's statements as immaterial,
and Grant's accounts as "widely varying." While a reasonable jury could have viewed the

I!
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testimony of these witnesses as Respondent does (with the benefit of all of the available
statements), Petitioner's jury never had the opportunity to evaluate Moody's testimony in
63

light of the significant inconsistencies reflected in her statements and the suggestive
identification procedure behind her identification of Sherry Lee's car; furthermore, the jury
never had the opportunity to consider Grant's account of what he had seen or the evidence
presented in this proceeding to which Grant's statement could have led.
What this Court finds utterly amazing is that neither the Petitioner's trial attorney nor
his attorneys in this proceeding nor the Respondent address the fact that Moody's prior
inconsistent statements would not only be admissible for impeachment purposes but as
substantive evidence. 219 The Georgia Supreme Court in Gibbons v. State noted that "the
object of all legal investigations is the discovery of the truth ... We believe that the adoption
of this rule will increase the capacity of our criminal justice system to discover the truth,
making more certain the freeing of the innocent and the convicting of the guilty-which is, of
course, its chief end." 220

Under the Gibbons rule, a significant change in Georgia law adopted more than five
years before Petitioner's trial, the jury in Petitioner's case would not only have been
authorized to use Moody's prior inconsistent statements in assessing her credibility, but the
jury would also have peen authorized to use those prior inconsistent statements as
substantive evidence that Lee's car was NOT at the scene, thus corroborating the
Petitioner's defense that he was not there instead of corroborating Sherry Lee's testimony
that she was there. Hence, it is readily seen that this one inconsistency is crucial in a case
where the evidence against the Petitioner is so flimsy.
This Court specifically finds Respondent's argument that Moody's identification of the
car is not material since Sherry Lee admitted being at the scene as being totally
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disingenuous since Moody's testimony was offered specifically, and for
no other reason
than, to corroborate the coconspirator's (Lee's) version of the events for
which Petitioner
stands convicted.
For the foregoing reasons, this Court finds that Grant's and Moody's
statements
should have been disclosed by the State and would have provide
d Petitioner with
substantial and important impeachment of Moody's testimony and that
impeachment and
direct evidence from Grant (and other witnesses to whom Grant's accoun
t would have led)
that was contrary to the State's theory of the case. Likewise, this Court
finds that Moody's
prior inconsistent statements would have provided substantive proof that
Sherry Lee's car
was not at the crime scene and would have provided a basis for the Petitio
ner to have her
"show-up" identification of the photograph of Sherry Lee's car suppressed
and removed
from the jury's consideration.

[7]~

The Petitioner's Claim that State Suppressed Information That Would
Have Discredited its Effort to Link Three Guns to the Victims.

Petitioner's pretrial discovery motions requested access to all tangible objects
and
physical evidence the State planned to offer at trial.

221

Eight days before trial, defense

counsel confessed that, "as of right now, Judge, I'm in a compl~te state
of ignorance as to
what, if anything other than [David Morris's threatening note] would constit
ute physical
evidence." 222 Assistant District Attorney Johnson refused to allow Petitio

ner to examine the

physical evidence and suggested that the State would not offer any physic
al evidence that
was not on the GBI crime lab reports previously provided to the defen$
e. m In reliance
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upon Johnson's representations and the lateness of the defense request, the trial judge
refused to order the District Attorney to make the physical evidence available for inspection
prior to trial. 224
Petitioner's counsel testified in his deposition that he was caught off guard by the
State's effort to link three guns to Mr. Jones's collection.

225

At the center of the State's

case against Petitioner was testimony that his brother Bruce had sold an antique shotgun
(State's Exhibit 1) to acquaintances in Augusta, Georgia in May 1986

226

and testimony

concerning two rusted handguns that Petitioner had discarqed in Arizona before turning
himself in for his role in the Glynn County burglary in which his brother was killed. 227 Sherry
Lee testified that State's Exhibit 1 was "similar to" a gun that Bruce carried from the Jones
house.

228

Relatives of the victims testified that State's Exhibit 1 "looked like" a gun that

belonged to Clifford Jones.

229

Unbeknownst to Petitioner, the trial court, or the jury, the State had concealed
evidence developed in the crime scene investigation that no guns had been stolen from the
victims' residence. As a part of its effort to get the FBI to assist in identifying suspects in
the Jones murders, the GBI provided the FBI with a narrative of the results of its crime
· scene investigation:
The only things missing from the residence is [sic] the bank bag and one pink
towel from the guest bathroom .... There were numerous expensive guns in
the Jones residence including the den, Clifford, Jr. 's bedroom and in the attic.
There were six handguns in Clifford Jones' closet, five of which were loaded.
None had been disturbed. 230

Thus, while the State presented evidence purporting to link the antique shotgun to
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Jones's
Mr. Jones and argued that the rusted handguns could have come from Mr.
stolen
collection, it had presented a different story to the FBI, i.e., that no guns had been
ion ..
from the residence, and the State possessed evidence that led the GBI to that conclus
The District Attorne y compounded the harm from the nondisclosure by arguing that

the guns

untrue
had been taken from the Jones house, which he knew or should have known was
and which was contradicted by evidence in' his own files.

231

232

The Court's independent analysis of certain gun lists or inventories

suppressed by

. 233 The
the District Attorne y confirms their obvious significance for Petitioner's defense
investig ators noted guns in three categories: (1) guns on the inventory, and still in

the home,

found on
marked by "x's" on PX 19; (2) guns which were in the home, but which were not
on the
Mr. Jones's inventory, listed in the top portion of PX 20; and (3) guns which were
and listed
inventory, but which could not be located, are marked by checkmarks on PX 19,
at the bottom of PX 20 under the heading "missing."

234

The list found in the safe

109
contain ed no shotgun s like State's Exhibit 1, and no .38 revolvers like State's Exhibits
235
Nor were there any such guns on the list of "missing" guns.
and 110.

236

However, on the

the
list of guns that were found in the house, there were several weapons meeting
ear
descrip tion of State's Exhibit 1, a "rabbit-eared" shotgun: 11OId 12 gauge Rabbit
Broken ," and "5 Rabbit ear all Broken."

237

Nevertheless, in his closing argument, the District

Attorne y declare d that State's Exhibit 1 and the rusted handguns from Arizona came

from

the Jones
Mr. Jones's collection, stating ''we don't know how many guns went out of
homep lace."

238

Compe tent counsel in possession of the list of guns found in the safe and

other "inventories" and the resulting conclusions provided to the FBI could have discred
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the putative link between the guns and the victims by urging the jury to reach the following
conclusions:
•

Mr. Jones had an inventory of the guns in his collection. (Respondent claims
this was not authenticated as being Mr. Jones's handwriting. Had the District
Attorney not suppressed the "list", competent counsel could have interviewed
Jones family members about the "list" and perhaps authenticated the same.
Nevertheless, that objection does not foreclose the fact that the list should
have been produced.)

•

The inventory was maintained for insurance purposes, and Mr. Jones had an
incentive to ensure its completeness.

•

The State's investigators inventoried the guns found in the house after the
killings, using Mr. Jones's inventory as a reliable reference point.

•

The State's inventory revealed that Mr. Jones owned six antique rabbit-eared
shotguns and that all of those guns were in the house after the murders. 239

•

. Therefor~. the witnesses were, or could well have been, mistaken about their
identification of State's Exhibit 1 as being from Mr. Jones's collection.

•

State's Exhibits 109 and 110 were definitely not from Mr. Jones's collection.

All of these points could have been brought out through the testimony of the State's
investigators and any other persons involved in the investigation of Mr. Jones gun collection.

State's Exhibit #1 was a critical piece of the State's case. There was testimony
from Petitioner's cousins linking it to Petitioner's brother, and testimony from family and
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friends of Mr. Jones that it "looked like" one of Mr. Jones's guns. The significance of the
gun evidence was magnified by the obvious weakness of the State's case: the physical
evidence (fingerprints, hairs, etc.) in the case was exculpatory of Petitioner, and the State's
case otherwise rested upon the testimony of Sherry Lee, David Morris, and Hazel Moody - all of whom could have been impeached by eviden·ce suppressed by the State
investigators and any other persons involved in the investigation of Mr. Jones's gun
collection.
Because the connection between the guns and Mr. Jones was weak with respect to
the antique shotgun (e.g., the testimony was that State's Exhibit 1 "looked like" one of Mr.
Jones's guns), and unsupported speculati9n with respect to the rusty handguns, 240 this
crucial aspect of the State's case, although it certainly was far from compelling, was
extremely vulnerable to challenge by Petitioner if the State had disclosed the information
regarding a gun "inventory."241
The materiality of the gun "inventory" must also be considered in conjunction with the
State's concealment of Sherry Lee's inconsistent pretrial statements. The disclosure of Ms.
Lee's statements, documents concerning the recovery of State's Exhibit 1 and the gun
inventory would have enabled counsel to argue that Sherry Lee's story was assembled as
the State's investigation progressed. 242
In her first statement, in response to a specific question by Agent Rowe, Sherry Lee
guessed that no guns were taken from the Jones home.

243

This statement was consistent

with the information in the undisclosed FBI records and list of guns found in Mr. Jones's
safe.

244

Shortly after Sherry Lee's first statement, Agent Rowe recovered the antique
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shotgun, and a .22 pellet gun which had been seen in the possession of Bruce Lee.

245

Thereafter, Ms. Lee gave a new statement, which she later described as follows:
After I gave my first statement, Jerry Rowe showed me pictures of some
guns, and said they were some guns stolen from the people's house. He
asked me if I had seen Larry and Bruce carrying the guns out of the house,
246
and since I knew he wanted me to say yes, I did.

Thus, in her second statement, Ms. Lee stated that a ".22 rifle BB gun" and a "double barrel
musket gun" were taken from the house.

247

Agent Rowe admitted in the hearing th.at ~e

was unable to link the .22 pellet gun to Clifford Jones and that gun disappeared from the
248
next iteration of Ms. Lee's story, for reasons that Agent Rowe could not explain.

While Agent Rowe recognized that Sherry Lee's pretrial statements were inconsistent
with respect to whether any guns were taken from the home, he made no effort to reconcile
the discrepancies.

249

Instead, he turned them over to the District Attorney under the

assumption that the District Attorney would disclose them to the defense.

250

As Agent

Rowe testified in his deposition, "everything was turned in to the District Attorney, and I
thought by law, he had to turn them over."

251

With specific reference to the issue of the guns, the State's failure to disclose Sherry
Lee's prior inconsistent statements deprived Petitioner of information that he could have
used to impeach Ms. Lee and to discredit the State's evidence regarding State's Exhibit 1.

252

[8] Petitioner's Claim that the State Failed to Disclose That Neither the GBl's
Theory of the Crime Nor the FBl's Psychological Profile Fit Petitioner and His Brother

Shortly after the Jones family was murdered, the State enlisted the assistance of the
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FBI to develop a profile of the perpetrators.

253

The GBI submitted to the FBI a package of

material on the case, including photographs of the crime scene, a description of the crime
scene, biographical information on the victims, VI-CAP reports for each victim, and the
GBl's own theories about how the crime occurred.

254

The FBl's Behavioral Science Unit

used the information to develop a partial psychological profile of the killers. While portions
of the FBI documents were redacted,

255

the unexpurgated portions contain significant

favorable and exculpatory information the State failed to disclose to Mr. Lee.
Foremost among this information was the fact that the State's own investigative
theory and psychological profile of the killers effectively eliminated the Lees as suspects.
Indeed, the investigator's concluded that: (1) the killers were probably local residents who
knew the victims; (2) the killers probably knew that Clifford Jones and his son were leaving
for an extended fishing trip on April 25, 1986; (3) the killers probably knew that Christi Jones
would be leaving for a high school graduation trip very early on the morning of April 26,
1986; (4) the killers probably thought that Nina Jones would be alone in the house after her
- ------- ·---daughter-6hr-istileftear1y-in-the-morning-onApril-26,-t~86;and-{5)-thekil1ersprobabty-knew
that, in her husband's absence, Nina Jones would have closed up the family restaurant the
evening before, and would have the receipts from the previous two evenings.

256

Far from

implicating Petitioner, this information was favorable to Petitioner because it defined a pool
of suspects that excluded Petitioner. The State's concealment of this favorable information
prevented Petitioner from investigating people who fit the FBl's psychological profile and the
GB l's theory of the crime.
Had Petitioner been in possession of the FBI records at the time of trial, and/or the
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GBI records upon which they were based, he could have focused his own investigation on
insights provided by the investigative narrative. As the FBI and the GBI deduced, the
evidence suggested that the murders were committed by local residents who knew the
Jones family, who perhaps thought that only Nina would be home after 6 a.m., and who
knew that Nina would have the family restaurant's receipts with her at home. This theory
of the crime was not only amply supported by the evidence, it was precisely the initial theory
arrived at by the State after its analysis of the crime scene and the relevant information
surrounding the victims:
[S]omeone, probably two individuals watched the residence on the morning
of April 26, 1986. When they saw [Christi Jones] leave, they entered the
residence through the unlocked rear door and started looking the house over.
A drawer to the china cabinet in the dining room was open. Mr. Jones heard
people entering, assumed [Christi] had returned. He got up, wearing only his
underwear, to see what the problem was. He probably surprised one of the
people in the dining room going through the opened drawer. He possibly
knew the individual and attempted to use the telephone. They surmised that
the second individual came up behind Jones and hit him either in the back,
or the side of the head hard enough to stun him but not enough to knock him
out. Mrs. Jones and her son heard the commotion, got up and Clifford Jr.
went to aid his father. It is believed that he received a crippling blow to his
head, ran through the dining room and living room, into the foyer and back ·
down the hallway into the master bedroom. Mrs. Jones came out into the
hallway and was shot, probably in the arm, and went back into the master
bedroom.
While one assailant continues to beat, shoot and stab Clifford, Sr., the other
went to the bedroom, shot Mrs. Jones twice more and proceeded to beat,
choke, stab and shoot Clifford, Jr ....
The only things missing from the residence is the bank bag and one pink
towel from the guest bathroom. The assailants apparently used the guest
bathroom to wash some of the blood off their hands.257
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Beside concealing the disconnect between the version of events which the
investigators believed and the version of events presented to the jury, the State failed to
disclose that the psychological profile of the killers - - developed at the State's urging, and
based upon information supplied by the State - -was incompatible with the Lees. Following
the arrest of Larry Lee and Sherry Lee, the FBI noted:
There seems to be some inconsistencies [sic] in these subjects and the
limited profile SA [name deleted] attempted. They are older and apparently
more intelligent than SA [name deleted] suspected. Also, the .22 caliber PIC
revolver is not the type weapon SA [name deleted] would expect the Lees to
use.25s
As Agent Rowe conceded at the hearing, once Sherry Lee implicated Petitioner, he
had no .further need for the assistance of the FBI: "I knew I had the right person." 259
The State's failure to disclose that its investigative theory was inconsistent with the
theory that it advanced at trial deprived Petitioner of an opportunity to present the jury with
an alternative theory of the crime - - one supported by the evidence and the conclusions of
experts in criminology - - and one which exculpated Petitioner. The State's failure to
disclose that the Lees did not fit the psychological profile of the killers denied Petitioner an
opportunity to utilize that information in the cross-examination of the State's witnesses, and
to present affirmative evidence of innocence and mitigation relevant to residual doubt. 260
[9]. Petitioner's Claim that the State Concealed Evidence Implicating Robert
and Joe Yarbrough in the Jones Murders.
This Court heard testimony which established that the District Attorney had been
advised of reasons to suspect the involvement of the Robert and Joe Yarbrough in the
Jones murders but that the state failed to take even the most rudimentary steps to
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investigate their involvement, e.g., by comparing the Yarbrough's fingerprints and hair with
the forty-seven fingerprints and numerous unknown hairs from the Jones crime scene. 261
In 1999, Petitioner's habeas investigator interviewed former Glynn County Police
Detective David Dowdy, who was the lead detective on the investigation of the Glynn
County burglary of Charles Moore's home, where Mr. Moore and Bruce Lee were killed.

262

No one from Petitioner's trial defense "team" (one lawyer and one part time investigator)
had ever spoken with Mr. Dowdy 263 despite the fact that Mr. Dowdy himself had traveled
to Arizona with GBI Agent Lee Sweat to extradite Petitioner back to Georgia for his role in
the Moore homicide .. Agent Sweat's interest in Petitioner had to do with the unsolved
murders of the Jones family in Wayne County.

264

When Dowdy and Sweat met with

Petitioner, Sweat showed Petitioner graphic crime scene photos from the Jones home,
which caused Petitioner to go pale.

265

Petitioner immediately denied any involvement in

the events depicted in the photos and proceeded to admit his involvement in the burglary
of the Moore home.

266

When Petitioner was charged with the Jones murders several

months later, Mr. Dowdy spoke with his supervisor, Lieutenant Carl Alexander, and
expressed his conviction that Petitioner had nothing to do with the Jones murders, based
upon Petitioner's reaction to the photos, the consistency of the Lees's burglary "m.o.,"and
the dramatic differences between the Jones murders and the Moore burglary/murder.

267

After being subpoenaed to the Lee trial by the State, Mr. Dowdy was told that he should not
attend the trial.

268

While Dowdy's "opinion" and beliefs about the culpability of Petitioner and his brother
and his information that tended to cast suspicion upon the Yarbroughs in the Jones
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murders clearly are favorable to Petitioner an·d were in the possession of the prosecution
team, there is no reason to believe that this information was not reasonably available to the
Petitioner's trial counsel. In fact, as Petitioner has shown, trial counsel did not even attempt
to interview this witness. This was a law enforcement witness, the exact type of witness that
Petitioner's trial counsel had hoped to reach through the investigator he had the trial court
authorize. It should be remembered that this investigator was a former policeman who was
chosen by Petitioner's trial counsel based upon counsel's belief that, as a former law
enforcement officer, the investigator would be able to obtain more. information from law
enforcement officers involved in the case.

Petitioner has made no showing that this

strategy would not have worked with respect to any attempted interview of Dowdy.
Accordingly, the Petitioner has failed to demonstrate a Brady violation even though
it would have been helpful to the preparation of his defense. An adequately staffed and
competent defense "team" could have conducted the same investigation prior to trial by
simply interviewing Dowdy and following leads as did habeas counsel's investigation.
Thus, while it is the true that the investigation by Petitioner's habeas counsel illustrates what
a competent pretrial defense investigation could have accomplished with this information,
what this investigation truly reveals is that Petitioner's trial counsel's efforts ~n behalf of his
client were woefully inadequate as will be further discussed subsequently in this order. 269
[10] Petitioner's Claim thatthe State Suppressed Information That Would Have
Impeached the Testimony of Lanny Gordon.

Petitioner contends that the State improperly suppressed information that would have
impeached Lanny Gordon, a former prison guard.
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Initially, the Court considers the

threshold question raised by Respondent: whether impeachment information concerning
Gordon presents a Brady claim, in view of the fact that Gordon's name was on the State's
witness list. Respondent argues that the disclosure of Gordon's name on a witness list less
than three weeks before trial fully discharged the State's duty under Brady. This Court finds
that Petitioner's failure to interview Gordon and most of the other State witnesses was
objectively unreasonable and deficient, particularly in light of the trial judge's specific
instruction under the Unified Appeal Procedure that counsel had a duty to interview
witnesses 270 and in view of the facts set forth immediately above with respect to trial
counsel's strategy of hiring a former law enforcement officer as an investigator in this case
to interview witnesses like Lanny Gordon, a former prison guard. Nothing before this Court
indicates that Gordon would not have talked to the investigator had any attempt to interview
him prior to the trial. Where, as here, trial counsel could have, through due diligence,
discovered the information he claims should have been disclosed, no Brady violation
occurs.
Thus, while it is the true that the investigation by Petitioner's habeas counsel
illustrates what a competent pretrial defense investigation could have accomplished with
this information, what this investigation truly reveals is that Petitioner's trial counsel's efforts
on behalf of his client were woefully inadequate as will be further discussed subsequently
in this order

{111 Petitioner's Claim that the State Suppressed Favorable Information
Regarding Christine Jones.
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Petitio ner contends that the State suppressed favorable information
and failed to
correc t false testimony regarding Christine (Christi) Jones. Ms. Jones,
the daugh ter of the
victims, was one of the State's key witnesses in Mr. Lee's trial. She was
the only witness
able to testify to the condition of the Jones house before the killings
and to identify any
items that might have been taken.
~

Petitioner's Claim that the State Failed Disclose a Letter from Ms.
Jones's Psychiatrist That Questioned Her Ability to Testify.

In the months between the murde rs and Mr. Lee's trial, Ms. Jones was
receiving
psychi atric treatm ent in the Child & Adoles cent Treatment Services Divisio
n of Highland
Hospit al in Asheville, North Carolina.
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On April 27, 1987, Dr. William J. Shamblin, Ms.

Jones 's psychiatrist, wrote a letter to the trial judge in the case, stating
the following:
Dear Judge Killian,
.Christi Jones is my patient here at Highland Hospital, and she has been
with
us for several months now. She is struggling through some rather seriou
s
emotio nal and personality problems.
I am writing to ask that you not expec t her to participate in the upcom ing
trial
regarding the murde r of her mother, father, and brother. She is too menta
lly
unstab le to tolerate this. I believe that it would produce a set back
in her
progress.
Christi is a volatile and unstab le person who is capable of suicidal thinkin
g,
very serious depression, starving herself, and the like. I would not ask for
her
to be excused from a legal process involving such a serious issue if it
were
not very importal"!t to her menta l health.
I hope.t hat she can be spared from any involvement with this trial becau
se
she has had major problems with the whole issue since the family died.
It is
all we can do to keep her stabilized, at this point, regarding this whole
deal
withou t any further reminders. 272
Shortl y after receiving Dr. Shamb lin's letter, Judge Killian passe d it on
to the District
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Attorney.

273

(District Attorney: "Judge Killian sent me the letter that you had sent to him, and

that is the reason I am writing."). Dr. Shamblin's letter was never turned over to counsel for
Mr. Lee by the trial judge or by the State. 274 The fact that the trial court would have such
a contact with the State outside the presence of the defendant and his counsel is appalling
to this Court but is, unfortunately, consistent with the trial court's willingness to let the State
"run the show" with respect to the trial of the case, compliance with discovery requirements,
and duty to see that justice was done in the case.
Respondent contends that the psychiatrist-patient privilege would have barred the
use of this letter as impeachment. However, the privilege would not extend to a letter
disclosing discrete information about Ms. Jones's mental condition to the trial judge and
ultimately provided to the District Attorney. The involvement of a third (and in this case, a
fourth) party will destroy the privileged nature of communications, unless "a third party is
present as a· necessary or customary participant in the consultation and treatment." 275
Such was not the case here_neither the trial court nor the District Attorney was a
ne.cessary or customary participant in the consultation and treatment of this witness_.
The Georgia Supreme Court has also recognized that the psychiatrist-patient
privilege "could not prevail where the privileged information was at the heart of the
defendant's case. While the privilege should be given the utmost deference, when the
privilege of a witness stands in the way of the defendant's right to confront the witnesses
against him, then, upon a proper showing by the defendant, the balance must be tipped in
favor of his constitutional rights and the search for the truth." ill "The defendant must make
a showing of necessity, that is, that the evidence in question is critical to his defense and
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that substantially similar evidence is otherwise unavailable to him." 277 The Court finds
that,
even if the trial court had not found that the privilege was waived by the disclosure
of the
information to the trial judge and the prosecutor, Petitioner could have met the
test for
necess ity under the applicable case law.
This Court further finds that the letter from Dr. Shamblin to Judge Killian would have
provided an avenue of impeachment regarding her diminished mental capacity
and the
reliability of her testimony.

278

The letter also would have provided a basis for possible

defens e discovery of Ms. Jones's psychiatric records to be used as possible impeac
of her recollection.

hment

While the psychiatric records were privileged, the witness-patient

privilege is subordinate to the defendant's right of confrontation and the search for
truth,
especia lly in a death penalty case.

279

An examination of those records would be likely be

especia lly interesting as to what the psychiatrist said to Ms. Jones after receiving the
letter
from the District Attorney as to what the District Attorney "needed" her to say.

M

The District Attorney Failed to Disclose That He Had Written to Ms.
Jones's Psychiatrist Detailing the Facts·to Which He "Needed" Her to
Testify.

After Judge Killian gave Dr. Shamblin's letter to the District Attorney, The District
Attorney responded to Dr. Shamblin with the following: 280
Dear Dr. Shamblin:
I stay so busy that I had not heard from the Jones family in reference to your
patient, Christi Jones, who is also a very material witness for the State in the
prosecution of the persons responsible for the death of her parents and
brother.
Her testimony should be short, and the main testimony I need from Christi is
that she got up early, talked to her mother and brother; her mother gave her
some cash money out of a bank deposit bag (Trust Company bank -- green
79

in color), located, I believe, on a small desk in the den-kitchen area of the
home, and she left at 15 to 6 a.m. on that day. She went to the beach that
day with friends. Now, I am writing this without re-checking my notes as to
her statement to my officers. 281
The important thing is that at the time she left her parents and brother were
alive and that the cash money she was given by her mother came from a
bank (Trust Company) deposit bag. These little things are very material for
the State, and I only hope you can help Christi to be able to help us to be able
to convict those responsible for this triple homicide. This case will probably
be ready for early fall, and I do need Christi. You can assure her that she will
be handled with every possible manner of politeness.
If it permissible, I do need to be kept informed as to her condition because of
the seriousness of my case, and I do wish for her a speedy recovery.
I am sending Mr. and Mrs. Eugene Jones a copy of my letter to you. Judge
Killian sent the letter that you had sent to him, and .that is the reason I am
writing.
Sincerely,
Glenn Thomas, Jr.
District Attorney
GT/pc

xc: Mr. and Mrs. Eugene Jones·

This Court finds significant the fact that the emphases on the "time" and the "~ank deposit
bag" were in the original. The District Attorney did not provide the trial court or Petitioner
with a copy of his letter to Dr. Shamblin.

282

As will be demonstrated hereinafter, together with the prior inconsistent statements
of Ms. Jones and the letter from Dr. Shamblin, the District Attorney's letter to Dr. Shamblin
could have been used by Petitioner to attack the good faith of the prosecution.
~

283

The District Attorney Failed to Disclose Ms. Jones's Prior Inconsistent
Statements.

The State was in possession of two statements given by Ms. Jones to investigating
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officers. 284 On Aprtl 28, 1986, two days after the murders, Ms. Jones was interviewed by
the GBI, and was asked to account for her whereabouts on the morning of the murders.
In that stateme nt to investigators, Ms. Jones "stated that her mother took forty dollars out

of her billfold from her pocketbook which was on a chair at the desk in the den. Christi
stated that on the desk beside the pocketbo ok was a green {OD) moneybag. First National

Bank, which zipped up." 285 (Emphas es added).

Five days later, the GBI interviewed Ms.

Jones again, who iterated that her mother "gave her forty dollars from her pocketbook." 286
(Empha sis added).
Once again the Respondent tries· to disparage prior statements by witnesse s as
being summar ies; this time arguing that since "neither of these are signed statements by
the witness, " they are "thus not useful for impeachment purposes." Respond ent is again
being disingen uous in this argument. The State cannot have its investigators choose not
to record a stateme nt by a witness, make notes of the witness's statements, later
"summa rize" the notes, throw away the original notes, and then say that the "summaries"
are not witness statements. Such flies in the face of all fundamental fairness and is more
akin to the Nazi Secret Service investigations than those required by the laws of this State
and Nation. This Court notes that the Respond ent cites no authority for the proposition that
these summar ies cannot be used for impeach ment purposes.
On direct examination by the District Attorney at trial, Ms. Jones testified in a manner
inconsis tent with her pretrial statements:
Q

All right, what if anything did your mother give you before you left to go
on that trip to Jekyll Island?

A

She gave me $40.

81

Q

All right. Did you recall where that $40 of money came from?
She -- there was money bags and a pocketbook on a -- in the den on
the table. And / do not recall if she got it out of her pocketbook or the
money bag, but it was both right there.

A

***
Q

... Do you recall any particu lar identification that was on the
outside of that green deposit bag, bank bag?

A

A Trust Company Bank thing.

Q

All right. And where was that particular bank bag located, did you say,
in reference to where your mother's pocketbook was located?

A

Well, her pocketbook was in a chair that goes under the little desk-type
thing. And the money bags were on top of the desk. 287

In her pretrial statements, Ms. Jones said that the bank bag was a "First
National
Bank" bag.
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At trial, Ms. Jones testified that it was a "Trust Company Bank" bag.
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. While the District Attorney's letter to Dr. Shamblin is favorable to
the Petitioner
becau se it demonstrates what can plausibly be interpreted as an effort
to coach a key
witness, the full significance of the letter is only apparent when it is consid
ered in light of the
forego ing inconsistent pretrial statements by Ms. Jones.

Competent trial counsel in

posse ssion of these statements and this letter would have been able
to argue that this
chang e in her story consciously orchestrated by the District Attorney, particu
larly in view of
the by the detail in-his instructions to Ms. Jones 's psychiatrist:
the main testimony I need from Christi is that she got up early, talked
to her
mothe r and brother; her mothe r gave her some cash money out of a
bank
depos it bag (Trust Company bank -- green in color, located, I believe
, on a
small desk in the den-kitchen area of the home. . . . The important thing
is
that at the time she left ... the cash money she was given by her mothe
r
came from a bank (Trust Company) depos it bag.~
Petitio ner contends that the District Attorn ey plainly sought to influen
ce Ms. Jones to
chang e her"re collect ion." Not once, but twice, he emphasized that "the
main testimony he
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need[ed]" from Ms. Jones was that the bank bag was from Trust Compa
ny Bank, and
underlined that the money she was given by her mother came from a bank
bag, not from
her mother's purse, as she had said in her pretrial statement.

291

The Court finds that a

reasonable jury could have viewed the District Attorney's letter as an attemp
t to coach Ms.
Jones, i.e., to induce her to modify details of her pretrial statements in a manne
r that

would

make it somew hat easier for the State to prove its case.
While the precise changes in Ms. Jones's story may seem insignificant in
isolation,
the District Attorney emphasized in his letter to Dr. Shamblin that "[t]hes
e little things are
very material for the State."292 The significance of this testimony becom
es apparent when
it is considered cumulatively, with the rest of the trial record. Ms. Jones's
account changed
in three details: 1) in her pretrial statements, she said her mother gave her
money from her
pocketbook; at trial she said the money came from the money bag or the
pocketbook, and
the District Attorney's examination took a leading turn, referring to the money
coming from
the money bag; 2) in her pretrial statements, Ms. Jones said that bag
was from First
National Bank; in her trial testimony she referred to it as a Trust Compa
ny Bank bag; and
3) she mentioned only one moneybag in her pretrial statements while
her trial testim ony
referred to moneybags.

Respondent, in addition to its disingenuous argument as to the

"summary" nature of these inconsistent "statements", tries to dismiss these
as unimportant or even non-existent.

inconsistencies

Such was obviously not the position of the District

Attorney prior to or at the trial of this case.
The first two changes in what was said pretrial and the trial testimony
dovetailed
with two details that the State focused upon in Sherry Lee's testimony:
1) that there was
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money in a bank bag taken from the house; and 2) that the money bag was a Trust
Compan y bank bag. As the District Attorney pointedly noted in' his letter, Ms. Jones was
"a very material witness for the State," and "[t]hese little things are very material for the
State." 293 Of course, the District Attorney was aware that he had absolutely zero forensic
evidenc e to link the Petitioner to the crime scene_ he absolutely had to corroborate a
"jailhouse snitch" and coconspirator, the two most distrusted witnesses in the American
justice system.

W1.

The Conflicting Testimony of Ms. Jones at Trial and in this Proceeding

The Court agrees with Petitioner's observation that the successive changes in Ms.
Jones's story - from pretrial, to trial, to habeas affidavit, to habeas deposition - are
consistent with and reflective of the impact of the traumatic experience that she endured
as a young woman. Ms. Jones's vacillation, and other circumstances illustrated by the
evidence, combine to raise grave questions about the reliability of her testimony at all
stages of this process. On balance, it is clear that Ms. Jones's trial testimony was subject
to substantial impeachment using information concealed by the State.

Likewise, the

·conduct of the District Attorney would have been subject to attack if the State had complied
with its duty to disclose the gun evidence, the letters between Mr. Thomas and Ms. Jones's
psychiatrist, and Ms. Jones's pretrial statements. In view of the Court's disposition of the
Brady claims in this case, it is unnecessary for this Court to resolve the precise issue of the
ultimate truth or falsity of Ms. Jones's trial and habeas testimony. That determination
should be the province of a trial jury that has been presented with all of the evidence from
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both sides, something which did not occur at Petitioner's trial.

£rn

The Kyles Analysis: The Cumulative Assessm ent of the Materiality of the
Undisclosed and False Evidence Undermines Confiden ce in the Outcome of
Petitioner's Trial

As noted at the outset, there are two relevant materiality standards to be applied in
Petitioner's case, both of which were addressed by the Supreme Court in Kyles v. Whitley.
514 U.S. 419 (1995). The first standard of materiality pertains to prosecutorial misconduct
which corrupts the truth-seeking function of trial. When the State knowingly or negligently
presents false testimony, fails to correct testimony it knows or should know to be false, or
when the State makes explicit or implicit factual misrepresentations to the court or jury, the
falsehood is deemed material "if there is any reasonable likelihood that the false testimony

could have affected the judgment of the jury." 294 This standard of materiality is equivalent
to the standard requiring_the government to show that the error was "harmless beyond a
reasonable doubt." 295
In the present context, the Court finds that the jury's judgment "could have been"
affected by the false evidence presented by the State at Petitioner's trial.
The second standard of materiality applies to claims based on the State's
suppression of exculpatory or favorable information, and requires reversal when a
reasonable probability exists that the suppressed evidence would have affected the jury's
determination at the guilt/innocence or penalty phases.
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When, as here, the suppressed

evidence goes to the credibility and impeachability of State's witnesses, the accused's Sixth
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Amendm ent right to confront and cross examine the State's witnesses against him is
violated.

297

•

Of course, counsel cannot be effective when deceived. Therefore, hiding exculpatory
evidence violates the Sixth Amendment right to the effective assistance of counsel as well.
~ Moreover, the unreliability of a factual determination rendered upon less than full cross

examination of critical witnesses violates the Eighth Amendment's requirement that, in
capital cases, the Constitution cannot tolerate any margin of error.
These rights, which were enshrined to prevent miscarriages of justice and ensure the
integrity of the fact-finding process, were all violated in this case. "Cross examination is the
principal means by which the believability of a witness and the truth of his· testimony are
tested."
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•

"[T]he right to cross examine includes the opportunity to show that a witness is

biased, or that the testimony is exaggerated or unbelievable."
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need for full cross examination" of crucial state witnesses.

There is absolutely no doubt
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_Plainly, there is "particular

that Sherry Lee, Hazel Moody, David Morris, and Christine Jones were crucial State
witnesses or that their credibility would have been vitiated by the undisclosed information.
The method of assessing the materiality of suppressed favorable information is firmly
established. First, analysis begins with the Supreme Court's reminder that the failure to
provide the defense with specifically requested evidence is "seldom if ever excusable."
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Second, materiality may derive from any number of characteristics of the suppressed
evidence, ranging from its relevance to an important issue in dispute at trial, to its refutation
of a prosecution theory, impeachment of a prosecution witness, or contradiction of
inferences otherwise emanating from prosecutorial evidence, to its support for a theory
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advanced by the accused. 303 Obviously, all the suppressed information was relevant in one
or more of these ways.
For example, the information about the victims's gun collection was relevant to the
provenance of the guns introduced at trial, a crucial issue in the case. That information
could also have been used to contradict the inferences that the State sought to draw from
the equivocal testimony that the shotgun looked like one that belonged to Clifford Jones.
In the same vein, information in the FBI reports would have convincingly refuted the
prosecution's theory of the crime, from the mouths of the State's own investigators.
As Kyles makes clear, materiality must be determined on the basis of the cumulative
effect of all the suppressed and false evidence upon the other evidence introduced at trial.
Otherwise stated, the reviewing court may not isolate the various suppressed items from
each other or isolate all of them from the evidence that was introd~ced at trial. 304 In making
it's determination, this Court cannot ignore the fact that there is no question that "the other
evidence introduced at trial" concerning the identity of the Petitioner was non-existent
outside the testimony of David Morris and Sherry Lee, whose testimony was required to be
believed if the State had any chance of convicting the Petitioner. Their credibility was
absolutely crucial to the case against the Petitioner.

Likewise, the necessity for

corroborating the testimony of these two most untrustworthy of all witnesses_ a
coconspirator and a jailhouse snitch_was essential, thereby mandating that Hazel Moody
and Christi Jones be believed.
In Kyles, the Court employed a useful framework for evaluating cumulative impact:
a consideration of what the jury would have been entitled to find if the favorable information
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had been disclosed by the State to competent counsel.
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Assessing the cumulative

materia lity of all the favorable evidence suppressed by the State in light of the entire

record,

as required by Kyles and its progenitors, yields but one conclusion: confidence
the jury's
guilt/innocence verdicts in Petitioner's case cannot survive in light of the quantit
y and
importance of the evidence withheld by the State.
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Had the State complied with its duty

to disclose the favorable evidence in its possession and to correct false testimo
ny by its
witnesses, Petitioner's jury and the trial court would have· been entitled to find any
or all of
the following:
(a) The State's investigation was limited by the State's uncritical readiness to accept
and present the story and suggestions of Morris, a career criminal who admitted lying
authorship of the threatening note he purportedly received from Petitioner.

about
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(b) Morris's prior inconsistent statements undermine his credibility and show that
he
was acting as a State agent at the time he allegedly elicited incriminating stateme
nts from
Petitioner. 308 Such a finding by the trial court would have resulted in the suppression
of all
of Morris' s testimony concerning Petitioner's alleged confession.
(c) Morris received numerous benefits and inducements from the State that destroy
his credibility, including his transfe r to the Wayne County jail to serve his brief prison
time
as a trustee, his early release frnm prison, the continuance and later dismiss
al of an
aggravated assault charge, the District Attorney's personal intervention to dismiss
anothe r
aggravated assault charge, and assurances of lenient treatme nt for any future charges

, and

all of these inducements were discussed by Morris and Rowe in their meetings
at the jail
prior to the alleged "confession."309
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(d) Sherry Lee agreed to speak with investigators only after:1) she was told falsely
that they had evidence implicating her in the murders, 2) she was offered full immunity in
exchange for statements implicating Petitioner, 3) she was told that she failed a GBI
polygraph, and 4) the State suggested that she might be eligible for the $25,000 reward,
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(e) Sherry Lee's testimony was false and came about in part as an adjunct to her
voluntary illegal sexual relationships with her jailers in an effort to please her captors and
gain personal benefits and privileges. lli

(f) Sherry Lee's testimony was false and fabricated after denying any involvement
on three separate occasions and after being given immunity from the most serious of the
charges against her. A conclusion buttressed by the inconsistencies between her three pretrial accounts of the crimes as well as inco~sistencies between one or more of such pre-trial
accounts and the testimony at trial.

(f) Hazel Moody had given several statements in which she could not reliably recall
the time of day she saw a car, where she was or what she was doing when she saw the car,
or even the color of the car she had seen. Her testimony was thus unworthy of belief.
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Moreover, her identification of Sherry Lee's car through the constitutionally defective "showup" should be suppressed.
(g) Jimmy Grant's account of a car and a small pickup truck speeding away from the
murder scene was more consistent that Hazel Moody's account, was wholly inconsistent
with the State's theory of Petitioner's culpability, and could lead to further evidence
implicating persons other than those implicated by Sherry Lee and David Morris, the alleged
coconspirator and jailhouse snitch, whose testimony could be thoroughly impeached or
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even suppres sed (in the case of Morris).
(h) The antique shotgun and two rusty handguns introduced at trial had no
connect ion with the victims.
(i)
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Christi Jones had been coached by the prosecutor, because her testimon y

diverged from her pretrial statements in precisely the details noted by the prosecu tor in his
letter to her psychiatrist, and that her mental instability made her particularly vulnerable to
the prosecutor's effort to use her to mislead the jury.
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(j) In arguments to the court and to jury, the State showed its utter disregard for the
truth by ratifying false testimony by its witnesses and by capitalizing on Petitioner's
ignoranc e of the favorable evidence that was suppressed.
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(k) Other conclusions and findings made by this Court above in this Order with
respect to each of Petitioner's claims under this heading.
Finally,
[i]n evaluating the weight of all these evidentiary items, it bears mention that
they would not have functioned as mere isolated bits of good luck for
[Petitioner]. Their combined force in attacking the process by which the police
gathered evidence and assembled the case would have complemented, and
been complemented by, the testimon y actually offered by [Petitioner to show
that he was asleep at the time of the murders, and that Sherry Lee and
Morris] had framed [him]. 316

As the Supreme Court observed, "[s]ince all of these possible findings were
precluded by the prosecution's failure to disclose the evidence that would have supported
them, 'fairness' cannot be stretched to the point of calling this a fair trial."

317

In accordance

with Kyles, this Court grants the writ of habeas corpus as to Claim 1, and reverses
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Petitioner's convictions on all counts of the indictment as well as the death sentences
subsequently imposed on the murder counts and all the sentences imposed on all nonmurder counts.
In addition to the foregoing analysis and ruling, this Court further finds that the
sentencing phase of the Petitioner's trial to be fatally flawed by the same prosecutorial acts
and omissions heretofore set forth. In considering the effect that the suppressed evidence
may have had on the jury at the sentencing phase, the Court considers the unanimity
requirement imposed by Georgia law. The jury must be unanimous in its finding of the
aggravating circumstances which are a condition precedent to eligibility for the death
penalty and must also be unanimous in its ultimate decision to sentence someone to death.
318

The trial court instructed Petitioner's jury on this requirement, and trial counsel relied on

a "residual doubt" argument at sentencing, and argued that, "in the jury room, one is a
majority."
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Thus, "the proper frame of reference, at least with regard to the punishment

assessed, is whether the mind of one juror could have been changed with respect to the
imposition of the sentence of death."
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The sentencing phase materiality of the

suppressed evidence is manifest by the jury's questions to the trial court regarding
consecutive life sentences and eligibility for parole.
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The jury had already convicted

Petitioner of three counts of murder, one count of armed robbery, one count of burglary, and
one count of possession of a firearm. The victims were personal friends of a number of the
jurors, and "one of the most beloved families in Jesup." 322 The Wayne County Sheriff had
described the murders as "the worst crime in the area's history,"
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and the case had "been

discussed almost on a daily basis for eighteen months" prior to the trial.
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Moreover,

Petitioner's trial counsel failed to investigate the available mitigating evidence and utterly
failed to present a case in mitigation.
Nevertheless, the jury asked the trial judge two questions: "If Larry is sentenced life
sentences [sic] for each of the three murder counts, will they be consecutive or concurrent?"
"How long will it be before he can come up for parole if he is given 3 life sentences?" These
questions demonstrate the jury's evident uncertainty about the appropriate sentence. ·
·Moreover, the need for jury unanimity to impose death makes the sentencing phase
materiality of the suppressed evidence particularly clear.

Because the sentencing

determination is supposed to focus on the individual's moral responsibility, any evidence
tending to discredit the State's principal witness/co-defendant would have had an important
impact on the jury's deliberations.
The prosecution's acts and omissions set forth hereinabove effectively deprived the
Defendant of his sole defense at the sentencing phase_ residual doubt.

"Creating a

lingering. doubt has been recognized as an effective strategy for avoiding the death
penalty." 325 "Residual doubt has been described as 'a lingering uncertainty about facts, a
state of mind that exists somewhere between 'beyond a reasonable doubt' and 'absolute
certainty."'326 There can be no question that the State's case against the Petitioner was
weak, and the jury obviously was not sure about what sentence to recommend. The
cumulative effect of the prosecution's acts and omissions to act where constitutionally
required obviously deprived the Petitioner of compelling residual doubt evidence.
"[A] comprehensive study on the opinions of jurors in capital cases concluded:
'Residual doubt' over the defendant's guilt is the most powerful 'mitigating' fact. [The study]
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suggests that the best thing a capital defendant can do to improve his chances of receiving
a life sentence ... , all else being equal, is to raise doubt about his guilt.

Stephen P.

Garvey, Capital Cases: What do Jurors Think?, 98 Colum. L. Rev. 1538, 1563 (1998)
(footnotes omitted)."327
"Georgia law is permissive with regard to the scope of mitigating evidence that a jury
may consider in the sentencing phase. 328

Mitigating evidence consists of 'anything,'

including 'residual doubt,' that might persuade a jury to impose a sentence less than
death. 329 It should be remembered that the case before this court is not a case where
counsel made a reasonable and thorough investigation before deciding on a strategy of
arguing residual doubt to the jury. 330 Rather, as will be developed later, this is a case where
there was no strategy at all with respect to the sentencing phase.
Had the jurors been presented with evidence concerning the key State witnesses's
biases and motives for testifying and had the jury been made aware of the false testimony
presented to it, there is a compelling likelihood that the jury would not reached a unanimous
verdict recommending that the Petitioner be put to death.
For these reasons, in accordance with Kyles, and in the alternative from this Court's
previous grant of habeas relief, this Court grants the writ of habeas corpus as to Claim 1
with respect to the sentencing phase, and reverses Petitioner's death sentences separate
and apart from the grant of the writ of habeas corpus as to Claim 1 with respect to the guilty
verdicts in the guilt/innocence phase and the reversals of the guilty verdicts on all counts .
and accompanying death sentences and other sentences.
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B. The Ineffective Assistance of Counsel Claims:
In Claim 2 of his Third Amended Petition, Petitioner alleges that he was deprived of
the effective assistance of counsel at trial and on appeal. Petitioner was represented by
Alex Zipperer throughout his trial and direct appeal. Respondent concedes that there is no
procedural bar to the Court's consideration of the claim of ineffective assistance of counsel.

[1]. Caselaw Overview:
"The object of all legal investigation is the discovery of the truth," 331 and "truth
is best discovered by powerful statements on both sides of the question."332

"An accused's right to be represented by counsel is a fundamental
component of our criminal justice system. Lawyers in criminal cases 'are
necessities, not luxuries.' 333 Their presence is essential because they are
the means through which the other rights of the person on trial are secured.
Without counsel, the right to a trial itself would be 'of little avail.' 334 •. .The
special value of the right to the assistance of counsel explains why 'it has
long been recognized that the right to counsel is the right to effective
assistance of counsel.' 335 .•• The right to the effective assistance of counsel
is thus the right of the accused to require the prosecution's case to survive
the crucible of meaningful adversarial testing. When a true adversarial
criminal trial has been conducted-even if defense counsel may have made
demonstrable errors-the kind of testing envisioned by the Sixth Amendment
has occurred. But if the process loses its character as a confrontation
between adversaries, the constitutional guarantee is violated." 336 (Emphases
added.)
Just over three (3) years prior to Petitioner's trial, the United States Supreme Court
decided two (2) cases which control Petitioner's Sixth Amendment claims in this case. On
May 14, 1984, that Court decided United States v. Cronic 466 U.S. 648 (1984) and

Strickland v. Washington 466 U.S. 668 (1984). These two cases continue to set forth the
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standa rds by which trial counsel's perform ance is measured against the require
ments of
the Sixth Amend ment to the Constitution of the United States.
While Cronic was a "check kiting" criminal case which, of course, did not involve the
death penalty, Strickland v. Washington was a murder case in which the defend
ant had
been senten ced to death. Interestingly and significantly, however, in reaching its
decisio n
in both cases, the United States Suprem e Court opinion cited an importa nt law
review
article: Goodpa ster, The Trial for Ufe: Effectiv e Assista nce of Counsel in Death
Penalty
Cases, 58 N.Y.U. L. Rev. 299 (1983). 337

This Court will further explore and discuss that

law review article in a subsequent section of this Order.

[a].

"Presu med Ineffe ctive" _ The Cronic Standard: A Sixth Amend ment

claim can be suffici ent without inquiry into counse l's actual performance at trial

only

when "surro unding circumstances" justify a presumption of ineffectivenes 338
s.
Actual or constructive denial of the assista nce of counsel altoget her is legally
presum ed to result in prejudice.

The "most obviou s' examp le of when surrou nding

circums tances justify a presumption of ineffect iveness , "of course, is the comple
te denial
of counsel" in all phases of the trial.

339

Anothe r type of "denial" of counsel is found where various kinds of state interfer ence
with counse l's assistance makes prejudice so likely in these circumstances that
case-b ycase inquiry is not worth the cost. 340

Such is the case where the govern ment denies

counsel altoget her at one or more critical stages in the criminal justice process 341
.
Likewise, "when [the government] interfer es in certain ways with the ability
to make

95

indepen dent decisions about how to conduct the defense,"342 a presumption of prejudice
arises. A review of the cases decided by the United States Supreme Court shows that this
"state or government interference" can come from the rulings by the trial court itself or
through statutes enacted by the legislature or rules of evidence. 343

These cases contain

"such circumstances [that] involve impairments of the Sixth Amendm ent right tliat are easy

to identify and, for that reason and because the prosecution is directly responsible, easy
for the government to prevent. "344
Where there is no government interference with counsel, one set of "surrounding
circumstances" that justifies a presumption of prejudice is found when counsel is provided
but such counsel "entirely fails to subject the prosecution's case to meaningful adversarial
testing". As the Cronic Court noted, in Brookhart v. Janis 384 U.S. 1 (1966), the trial
counsel agreed to a "trial" before the court in which the state only had to put up a prima
facie case and agreed not to cross-examine any witness, but the defendant told the trial
judge: "I would like to point out in no way am I pleading guilty to this charge ... [and] ... I
have been incarcerated now for the last eighteen months in the county jail ... For over two
months my nerves have been * * * I couldn't stand it out there any longer, I would like to
be tried by this court." 345 Despite the statements by the defendant, his trial counsel allowed
evidenc e to be presented without contesting any of it through cross-examination or any
other objection.
Prejudice is also presumed, without any government interference, where counsel,
although present and available to assist the accused during trial, is operating under
circumstances such that the likelihood that any lawyer, even a fully competent one, could
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provide effective assistance is small. 346 This category of
presumed prejudice cases has
been limited to those cases closely akin to Powell v. Alaba
ma 287 U.S. 45 (1932).
Finally, another example of "presumed prejudice" occur
s when "trial counsel is
burdened by an actual conflict of interest. In those circum
stances, counsel breaches the
duty of loyalty, perhaps the most basic of counsel's duties
. Moreover, it is difficult to
measure the precise effect on the defense of representa
tion corrupted by conflicting
interests. "347

[b]. "Presumed Effective": The Strickland Standard
Under Strickland, a habeas petitioner must first show "that
counsel's performance
was deficient."

348

An attorney's "[p]erformance is deficient if it falls below an
objective

standard of reasonableness, which is defined in terms of preva
iling profe

ssional norms."349

As for prejudice, the petitioner's burden "is to show only
'a reasonable probability' of a
different outcome, not that a different outcome would have
been certain or even 'more
likely than not.'"

350

The Georgia Supreme Court, of course, follows the dicta
tes of the United States
Supreme Court set forth in Strickland and has noted that
"[i]n close cases, where the
evidence presented by the state is thin, mistakes made by
trial counsel take on greater
significance."351

Moreover, "each individual error by defense counsel shoul
d not be

considered in a vacuum and ... it is the cumulative prejudice
of counsel's errors which is
constitutionally relevant."

352
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2. Factual Overview.
Petitioner was represented at trial by Alex Zipperer, an attorney from Savannah,
who was appointed because no attorney in the Wayne County area was willing to take
case.

353

the

Mr. Zipperer handled civil and criminal cases in a small firm and, although he had

"handled" what he estimated to be "at least five" murder cases prior to the Petition
er's
case, only one was a death penalty case. That previous ·case had resulted in
a jury
recommendation of the death penalty and occurred twelve years before the Petition
er's
case 354 It is significant that the only death penalty experience which Mr. Zipperer had
prior
to Petitioner's trial was in 1975, before the United States Supreme Court had validate

d the

Georgia death penalty statute in Gregg v. Georgia 428 U.S. 153 (1976) and nine
years
before the nation's highest Court decided Strickland and Cronic. It is thus readily appare
nt
that a great deal of death penalty law and the role of defense counsel in death
penalty
cases was developed in the twelve years between that trial counsel's first and only
other
death penalty experience and the Petitioner's trial.
To make matters worse, Mr. Zipperer never attended any seminars on death penalty
cases prior to Petitioner's trial and never solicited advice from experienced death
penalty
lawyers in the area. 355 Not surprisingly, he has not taken another death penalty case
since
Petitioner's trial.

356

At the initial Unified Appeal Procedure hearing, Mr. Zipperer noted that he had filed
a demand for a witness list three months earlier, but had not received
one. 357
Nevertheless, he indicated that as soon as the District Attorney disclosed his witness
list,
"we'll track them down whether he gives me the address or not."
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358

As required by the

Unified Appeal Procedure, the trial judge specifically instructed Mr. Zipperer to "locate and
interview all persons whose testimony might be helpful in discovering or supporting
available theories of defense or in mitigation of punishment."

359

(Emphasis added.)

.Immediately thereafter, the trial court made a comment that leads this Court to the
conclusion that the trial court did not appreciate the complexity of a death penalty case or
the different roles that defense counsel play in such cases: " And based upon that
provision of the Unified Appeal Proceeding, I realize that seems to put you in what you
might consider a catch-22 position. You are instructed to locate and interview all persons

whose testimony might be helpful in discovering or supporting theories of defense and also
available theories in mitigation of punishment."

360

In response to the trial court's instruction to conduct this two pronged investigation,
Mr. Zipperer brought up his motion for funds to hire an investigator which he had filed more
than two (2) months earlier. In requesting funds for an investigator, Mr. Zippe.rer stated his
"primary purpose ... is economics in this. It's a whole lot cheaper for me to have an
investigator to go out and scour the countryside, which is obviously going to have to be
done, than it is for me myself to do it."361

Mr. Zipperer further told the trial court the

following: "I really don't want to leave my practice, and this is going to involve traveling to
South Carolina, perhaps even to California, to find witnesses the best I can .. .So I would
appreciate it if the Court will allow me to do that [hire the investigator] so that I can at least

1JY. to conduct some investigation." 362

These statements by trial counsel do not reflect the

attitude of someone who is preparing "to require the prosecution's case to the survive
crucible of meaningful adversarial testing" or even of someone who understands that his
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job is to do exactly that!
What is even more disturbing to this Court are the following statements by the trial
court during that same proceeding:
"... the Court does not wantthis case to be tried and the county to be
put to an inordinate amount of expense . .. " 363

" . . . it would be a most unfortunate situation to have the case
brought back and tried again because of some technicality." 364
"Insofar as requiring the State to do more than the Georgia Code itself
and any decisions of the appellate courts of Georgia and the United States
are concerned, I'm not going to require him (sic) to go beyond what the
written law and the decisions is required (sic)." 365

Additionally, at Petitioner's arraignment held on April 8, 1987, when Petitioner's trial
counsel was served by the State with a list of "60 some-odd witnesses", he again asserted
"it will be much cheaper to pay the investigative rate of $15 an hour ... than it would be
to pay me to go out and interview 60 some-odd witnesses."

366

The trial court indicated that it would grant that motion "so put a maximum in - and
prepare the order and get it to me and I'll sign it."

367

After Mr. Zipperer obtained authorization from the trial judge to employ an
investigator, he hired Terry Lietz, a part-time EMT who had handled auto accident and
personal injury investigations for Mr. Zipperer's firm.

368

Mr. Lietz was paid $15.00/hour,

subject to a maximum of $2000 total, and was given primary responsibility for interviewing
witnesses.

369

Mr. Zipperer testified in his deposition that he had hoped Mr. Lietz would have
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success convincing investigators to discuss the case, but Mr. Lietz evidently did not
understand that he should focus upon law enforcement witnesses:

"As per your

instructions, I made telephone contact with as many of the non-law enforcement witnesses
as possible .... Number 1 through 27 [on the State's witness list], numbers 29 and 30,
numbers 33, 35, 36 and 42 were not contacted due to their direct Jaw enforcement and/or
medical involvement in the case."370
investigation.

371

This miscommunication led to an inadequate

According to Mr. Zipperer, neither he nor Mr. Lietz were able to get any

of the State's investigators to discuss the case with them.

372

Mr. Lietz relied upon telephone interviews and, as a result, failed to reach many of
the State'·s witnesses, including Hazel Moody.
to discuss the case, including David Morris.

374

373

Other witnesses he contacted declined

With respect to the State witnesses he did

interview, Mr. Lietz appears to have only learned the occupation of most of the witnesses
and, with respect to only a few witnesses, their relationship to Petitioner. 375
The only discovery Mr.. Zipperer received from the State was crime lab reports,
autopsy reports and death certificates of the victims, and witness lists totaling 76
witnesses. 376 . At a hearing on Petitioner's discovery motions, the District Attorney made a
377
As Mr. Zipperer
blanket denial that there was any favorable information in his files

testified in his deposition, he took the District Attorney at his word: "[l]f the State claimed
that they had supplied me with the Brady material and if the Judge had reviewed the
State's file ... I operate under the assumption that Brady has been complied with and that
I've been furnished all of the material that I'm entitled to."

378

At the State's suggestion, Mr. Zipperer agreed to, and moved for, an in camera
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inspection of the District Attorney's file by the trial judge. 379 One and a half
month s before
trial, the trial judge provided Mr. Zipperer with a few excerpts from the State's
files and two
weeks before trial provided a few additional excerpts.

380

Mr. Zipperer never requested the appointment of co-counsel and never
sought to
obtain the assistance of experts that could assist him in analyzing the
State's forensic
evidence, in investigating Petitioner's social history, or in evalua
ting Petitioner's
psychological condition.

In the guilty/not guilty phase, Mr. Zipperer adopted .a simple

theory of defense - "Larry was not there" - and presented alibi witnesses. 381

3.

Application of the Cronic Standard to Petitioner's Case:

The trial court in this case appointed only one lawyer to represent Petitio
ner in a
case in which the State was seeking the death penalty, and the trial court
was reluctant to
grant even an investigator until defense counsel agreed to a "cap" on
the amoun t the
investigator would charge the county. As noted, no local defense counse
l would take the
case, and the Clerk of Court went well outside the circuit to solicit Mr. Zipper
er to

represent

the Petitioner. Mr. Zipperer reluctantly agreed and stated to the trial court
that he didn't
want to leave his office in Savannah and wanted an investigator so that he
could "at least"
"try" to do "some investigation." Mr. Zipperer did not ask for co-counsel
to· be appointed.
It must be remembered that this trial took place in 1987, not 1957, althou
gh these facts
and others lead this Court to conclude that neither the trial court nor the
defense counsel
had progressed past that not so glorious time in our nation's history of protec
ting the right
to counsel.
This Court will not and cannot measure performance by hindsight; thus,
the inquiry
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becomes: what should a competent trial court and defense counsel have known in 1987
about how many lawyers were needed in death penalty cases? At a minimum, they should
have inquired as to the "prevailing norms of practice as reflected in American Bar

standards and the like" for guides as to what courts and trial counsel should do in death
penalty cases. 382 Such standards are "not aspirational in the sense they represent norms
newly discovered after [1984]. They are the same type of longstanding norms referred to
in Strickland in 1984."383 (Emphasis added.)

[a]. Federal Death Penalty Cases Require the Appointment of Two Lawyers
Even the slightest examination of Federal statutory law reveals that Federal death
penalty cases require appointment of two lawyers, and this has been so since the
beginning of our Republic. In April 30, 1790, Congress enacted the original statute which
is now, as amended, 18 U.S.C.A. 3005. Since its beginning this statute has required two
lawyers for every person who is charged with a crime punishable by death under the
384
Those capital crimes at the time of the
Constitution and laws of the United States.

original act included treason, willful murder, piracy and forgery or counterfeiting of a public
385
security of the United States and were punishable by death alone.

At least one Court has stated the following as a reason Congress provided for two
attorneys in Federal capital cases:

"The kinds of crimes made punishable by death are usually such as
to generate revulsion in the trier of fact and, as a result, a high degree of
prejudice if the trial is not conducted strictly in accord with recognized
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procedures, including the rules of evidence and burden of proof. It is not
unlikely that Congress may have also sought to buttress the defense with two
attorneys to provide greater assurance that a defendant's rights would be
fully observed."386 (Emphasis added.)
The crime for which the Petitioner was tried and convicted is definitely one which
would "generate revulsion in the trier of fact." The gruesomeness of the crime scene,.the·
number of victims, and the invasion of the victims' home certainly makes that apparent.
Likewise, the unwillingness of the members of the local bar to provide Petitioner with a
defense is strong evidence of the revulsion which would be created ..
[b]. The Common Practice of Appointing Two Lawyers in Georgia Superior
Courts and Other Southern States in Death Penalty Cases:

During the sixteen (16) years he had practiced law prior to representing the
Petitioner, trial counsel should have been reasonably prudent in reading the decisions of
the Supreme Court of Georgia, especially if, as he told the trial court, criminal practice was
a substantial part of that practice. Had he been, he would have discovered that trial courts
in all parts of the State of Georgia were appointing two (2) defense lawyers to handle death
penalty cases. 387 Even a cursory search of death penalty cases in Georgia as reported in
the Georgia Reports during the decade prior to Petitioner's trial reveals this routine and
widespread practice long before that requirement was set forth by the Georgia Supreme
Court in the Unified Appeal Procedure Checklist in 1989, less than two years after the
Petitioner's trial.

Either intentionally choosing to ignore or being negligent and thus

ignorant of this common practice throughout Georgia, the trial court and trial counsel
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displayed and expressed a desire to keep the Petitioner's trial "as cheap as possible."
In addition to Georgia, other states_including Mississippi, hardly known as a stronghold
for the rights of criminal defendants_ in this area of the United States had adopted this
practice of appointing two attorneys in death penalty cases years before the Petitioner's
trial.

388

This Court finds it utterly unbelievable and appalling that a death penalty trial would
be conducted anywhere in this State with only one appointed lawyer as recently as twenty
years ago.
[c]. The American Bar Association Position on Two Lawyers in 1985:

389

In February 1985, more than two years before Petitioner's trial, the American Bar
Association House of Delegates received a committee report in which the following
recommendations were made:
. "1. Two attorneys shall be appointed as trial counsel to represent the
defendant [in death penalty cases].

One of these persons shall be

designated and act as the primary defense counsel and shall meet the
criteria of paragraph 2.

The other shall be assistant defense counsel;

(Emphasis added.) and,
2. The primary attorney shall have substantial trial experience which
includes the trial of serious felony cases." (Emphasis added.)
The committee report and recommendation stated that "substantial criminal trial
experience" was "one of the most fundamental qualifications that should be possessed by
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appointed counsel in a death penalty case" because "the trial of a death penalty case is
unique and presents some novel procedural and tactical considerations, even to
experienced criminal trial attorneys." (Emphasis added.)
The report continued with its recommendation of two lawyers:
"The appointment of a co-counsel serves several purposes. First, it
lessens the burden on the primary counsel by permitting a portion of the
work associated with the defense ... to be delegated to the assistant
counsel.

In addition to serving as a person that makes a substantive

contribution to the effort necessary to defend a death penalty case, the
assistant counsel is also a resource for primary counsel's emotional support
and provides the valuable role of acting as a sounding board upon which
primary counsel may rely throughout the case.

The defense of a death

penalty case is an intense experience for defense counsel because of the
potential penalty involved. During this intense experience it is useful to have
the availability of another attorney's perspective as a .guide in making
decisions and maintaining the best possible judgment of situations as they
develop.
Second, the assistant counsel provides a different perspective on the
case and serves as a resource with whom the primary counsel may consult.
The proper handling of a death penalty case is a complicated matter. The
potential sentence alone merits specialized handling and a thorough
exploration of all avenues of defense.
106

In addition, death penalty cases are unique because of the bifurcated
procedure involved.

Not only is there a trial on the merits, but if the

defendant is found guilty, there is a separate proceeding to determine
whether a sentence of life imprisonment or death will be imposed. Proper
defense of a death penalty case requires the integration of the theory of
defense in the trial stage with the theory to be used in the sentencing stage.

Assistant counsel can make a valuable contribution toward bringing about
the development of the most viable integrated theories that will best serve
the interests of the defendant.
It is unrealistice to expect any appointed counsel to shoulder this
burden -alone.

Appointed counsel have obligations to clients other than

the indigent defendant in the death penalty case. The attorney must fulfill his
or her obligations to those clients, many of whom are "paying" clients
providing the income that sustains the attorney's practice.

(Emphases

added.)

In 1989, less than two years after the Petitioner's trial, this ABA committee report was
approved and the ABA Guidelines were amended to thereafter require the appointment of
two lawyers in death penalty cases. Even a cursory examination of the transcripts of the
pre-trial proceedings and the trial of Petitioner's case reveals that the "effort" put forth by
the single, underprepared, tired lawyer involved completely validates the concerns of the
ABA committee report two years before.
Despite this plethora of information available to both Petitioner's trial counsel and
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the trial court about the need for a second attorney in a death penalty case and the
widespread practice of appointing a second attorney, counsel never requested one and the
trial court never appointed one sua sponte.

But, it must remembered that the trial court

had stated that it did "not want the county to be put to any inordinate expense" and insisted
upon a maximum amount before an investigator would be approved. Significantly, the
State of Georgia had at least two lawyers at all hearings and during the trial of Petitioner's
case.
The factual scenario found in Petitioner's case presents a set of circumstances to
which the Cronic "presumed ineffective" standard applies_ the government's action,
through its practice of appointing only one lawyer in a death penalty case, is that limited
type of "state interference with counsel's assistance [which] makes prejudice so likely in
390
One attorney in
these circumstances that case-by-case inquiry is notworth the cost."

a death penalty case cannot possibly "subject the prosecution's case to a meaningful
adversarial testing" _a fact that the United States Congress

recognized over two

centuries ago, that the ABA recognized in 1985, that trial courts all over Georgia and this
nation had recognized well before Petitioner's trial, and that the Supreme Court of Georgia
recognized through the adoption of the requirement in the 1989 version of the Unified
Appeal Procedure whereby trial courts in Georgia must appoint two lawyers in all death
penalty cases.
If a person charged with a misdemeanor in 2002 must constitutionally have a lawyer
just because incarceration might be imposed at some vague point in the future, certainly
a person who was on trial for his life in 1987 was entitled to two lawyers to defend him;
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moreover, certainly the same "presumed prejudice" standard should apply to the latter as
it clearly does to the former. 391 See Shelton v. Alabama 535 U.S. 654 (2002).
A second reason for applying the Cronic standard is found in the prosecution's 1)
acts and omissions to act where fundamental fairness required them to act with respect
to the suppression offavorable evidence, 2) representations to the Court and trial counsel
misleading Petitioner's out manned lawyer into believing no exculpatory evidence existed,
3) direct examination questions eliciting false testimony, 4) arguments to the jury
emphasizing points for which favorable evidence existed but had been suppressed, and
5) arguments to the jury emphasizing testimon y the prosecution knew to be false. The
government's conduct of this trial in these respects (as detailed above with respect to
Petitioner's Claim 1) resulted in .a breakdown in the adversarial process, making this one
of those rare cases where, "although counsel is available to assist the accused during trial,
the likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without inquiry into the
actual conduct of the trial."392 Similarly, the Cronic standard must be applied in this case
because the circumstances here display "government interference with the ability [of
counsel] to make independent decisions about how to conduct the defense."393 Because
of the governm ent_tria l court and prosecution, Petitioner's trial was not the "crucible of
meaningful adversarial testing" that the Constitution demands; thus, prejudice may properly
be presumed.
Trial Counsel should have requested the appointment of co-counsel, and the trial
court should have sua sponte in absence of any such request appointed co-counsel. Both
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of these failures_the lawyer's and the trial court's_, individually and jointly, made it
impossible for the Petitioner to receive effective assistance of counsel in this case.
For these reasons, this Court grants the writ of habeas corpus as to Claim 2, and
reverses Petitioner's convictions on all counts of the indictment as well as the death
sentences subsequently imposed on the murder counts and all the sentences imposed on
all non-murder counts. 394
4. Application of the Strickland Standard to Petitioner's Trial:

Separate and apart from the decision reached in subparagraph 3 hereinabove, this
Court enters the following.
[a]. The Guilty/Not Guilty Phase:

The Strickland standard requires the reviewing court to determine whether the
performance of Petitioner's counsel fell below prevailing professional norms and, if so,
whether there is "a reasonable probability that the jury would have reached a different
verdict if confronted with the evidence presented by habeas counsel that trial counsel failed
to obtain."395 In doing so, this Court must keep in mind the following admonitions:

"In

close cases, where the evidence presented by the state is thin, mistakes made by trial
counsel take on greater significance."396 There is no question in Petitioner's case that the
evidence is "thin" and the convictions rest solely on the testimony of two "less than
glorious" Witnesses_a jailhouse snitch and a co-conspirator. Moreover, "each individual
error by defense counsel should not be considered in a vacuum and ... it is the cumulative
397
prejudice of counsel's errors which is constitutionally relevant."
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Separate from and in addition to ignoring the plethora of information about the
necessity for two lawyers in death penalty cases available to him, Petitioner's trial counsel
apparently had not kept up with major developments in criminal law in the early 1980's.
It is difficult to believe that, by 1987, any reasonably competent lawyer who undertook the
representation of a defendant in a death penalty trial would not have read both Strickland
and Cronic which had been decided three years earlier.
Petitioner contends there are numerous instances of trial counsel's ineffectiveness
at the pretrial and guilty/not guilty phase of the trial. This Court, in this part of its Order,
will focus upon those it deems as being the most significant claims of counsel's deficient
performance in preparation for the guilty/not guilty phase of the trial and in conducting the
guilty/not guilty phase of the trial.

[1] Petitioner's Trial Counsel's Investigation for the Initial Phase of the Trial.

The recent case of· Terry v. Jenkins, 280 Ga. 341, 342 (2006) involves the same
assistant district attorney as the one who played a major role in the prosecution of
Petitioner's case; moreover, it is relevant to the issue of trial counsel's investigation in this
case.

In Terry .v. Jenkins, the habeas court had reversed the convictions and death

sentences on two grounds: 1) Assistant District Attorney John Johnson's intentional
suppression of materially favorable information and misleading argument capitalizing upon
counsel's ignorance of the undisclosed evidence, and 2) ineffective assistance of counsel
at the guilty/not guilty phase of trial, occasioned by an inadequate defense investigation.
The Georgia Supreme Court affirmed the habeas judgment on ineffective assistance of
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counsel but declined to address the misconduct claim.
With regard to a challenge of defense counsel's investigation of a case, the court
adopted the U.S. Supreme Court's reasoning in Wiggins: 398 :
'Strategic choices made after thorough investigation of law and facts relevant
to plausible options are virtually unchallengeable; and strategic choices
made after less than complete investigation are reasonable precisely to the
extent that reasonable professional judgments support the limitations on
investigation. In other words, counsel has a duty to make reasonable
investigations or to make a reasonable decision that makes particular
investigations unnecessary.

In any ineffectiveness case, a particular

decision not to investigate must be directly assessed for reasonableness in
all the circumstances, applying a heavy measure of deference to counsel's
judgments.' Counsel's failure to investigate is unreasonable where, as
the habeas court found in this case, it resulted from inattention and not
from reasoned strategic judgment.399

In Terry v. Jenkins. trial counsel failed to adequately investigate the case. inter alia.
by failing to pursue an investigation of other suspects in the murders. Jenkins's "main
.defense during the guilt/innocence phase was to create reasonable doubt by showing that
the crimes were committed by others."

400

While Jenkins had two attorneys -- one local

attorney and an experienced capital trial attorney -- the court found that the attorneys
"miscommunicated about the role each would play in [Jenkins's] defense."

kt. The court

reviewed the deficiencies in the investigation that resulted from counsel's confusion as to
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who should be doing what in the defense effort and concluded that "[t]he record supports
the habeas court's findings in that counsel failed to investigate and confirm something so
fundamental to Jenkins's defense as the alibi of the individual both police and trial counsel
believed may have been the perpetrator of the crimes." 401 The Court went on to find that
counsel performed unreasonably when, after learning just six days before trial that Jenkins
had named Michael Woods as the man who had committed the murder, "they did nothing
to investigate Woods's involvement in the crimes because of the impending trial. There
also is no evidence that counsel made any effort to request a continuance in order to
investigate Jenkins's claim." 402

In assessing the prejudice from counsel's deficient

investigation, the Court evaluated the evidence discovered by habeas counsel. 403 Finally,
the Court ratified the habeas court's finding that
this is not a case where, after investigation, counsel for the defendant
decided to pursue one strategy rather than another" but a case where
counsel's "investigation into their own theory of the case was entirely
inadequate." In light of the record evidence, we agree with the habeas court's
conclusion that trial counsel rendered deficient performance by failing to
investigate the factual defense to the crime and failing to obtain available
testimony confirming that defense and their client's own statements to them.
Furthermore, counsel's decision to end the investigation into Woods's
involvement when they did was neither consistent with .professional
standards nor reasonable in light of the evidence obtained by habeas
counsel, evidence that would have caused reasonably competent counsel
to investigate further. 404
Petitioner's prosecution "team" _one lawyer and one part time investigator_we re
certainly not as qualified as the two lawyer team enjoyed by Jenkins; Petitioner's team was,
however, at least equally "confused" as to the role that each would play in the interviewing
of the 76 witnesses on the State's witness list~most of whom were never intervieweq nor
was any interview attempted for many of them. It must also be remembered that, at the
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outset of the pretrial proceedings, trial counsel's mind
set that an investigator was needed
so that he could "at least try" to interview the witnesses

and "did not want to leave his office

in Savannah" because he "needed" to earn a living.

(a). Failure to obtain necessary expert assistanc
e.
Among the little discovery produced by the State were
GBI crime lab reports listing
the evidence recovered and the testing conducted.
In the context of the State's case as
it was revealed to Petitioner by the time of trial, appropria
te forensic expert assistance was
critical to investigating and mounting a defense at the
guilt-innocence phase of trial, and
Mr. Zipperer's inadequate performance in this regar
d was inarguably prejudicial to
Petitioner in light of evidence developed during the
habeas proceedings.
Competent counsel would have secured the assistance
of the following foren sic
experts to evaluate the physical evidence:

(i) Fingerprint expert.
A defense fingerprint expert could have conducted an
independent analysis of the
47 unidentified latent fingerprints and palm prints recov
ered from the crime scene; could
have advised counsel to ask the FBI to use its autom
ated fingerprint identification system
to compare the prints against its extensive datab
ase; and could have secured
reproductions of the prints for further analysis by the
automated fingerprint identification
system implemented by the GBI Crime Lab less than
two months after Petitioner's trial.
A fingerprint expert also could have provided trial coun
sel with indispensable information
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on the locations from which fingerprints were recovered 405 and of equal significance to the
impeachment of the State's case, locations that State investigators failed to search for
prints, or from which they failed to recover prints, and the number of prints that remained
"unidentified" after comparisons with the victims and other persons known to have been
at the crime scene. While Mr. Hankerson testified that none of the fingerprints from the
crime scene matched Petitioner, without more information about how many prints were
legible and unidentified, and where those prints came from, counsel was powerless to
challenge the District Attorney's suggestion on Mr. Hankerson's direct examination that it
is common to process a crime scene and not find any legible fingerprints. 406

(ii) Ballistics expert.
A defense expert in ballistics could have conducted an independent evaluation of
the State's evidence relating to the guns and bullets offered in evidence at trial and, in so
doing, could have provided trial counsel with insight into the State's case, including State's
Exhibit 1, an antique shotgun entered in evidence. to the complete surprise of Petitioners'
trial counsel. Had counsel been notified of the State's intention to introduce State's Exhibit
1, a diligent investigation by competent counsel could have produced evidence discrediting
the putative link between it and Clifford Jones, Sr. 407 A ballistics expert likewise could
have assisted counsel in reviewing the State's autopsy evidence, providing counsel with
expert insight into the guns and bullets used in the assault on the victims. As Dr. Marilyn
Miller revealed in her testimony before this Court, an autopsy photo of Clifford Jones, Sr.,
indicates that he was poked in the back with a single barrel shotgun or over-and- under
shotgun, not by a .22, and not by State's Exhibit 1. 408 In short, none of the guns described
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by co-conspirator Sherry Lee as having been "brought out of the house" by the Petitioner
could have left such marks, casting further doubt upon her story.

(iii) Crime scene expert.
A defense crime scene expert could have evaluated the forensic evidence in the
context of the crime scene, including deficiencies and discrepancies in the processing of
the crime scene, and inconsistencies between the evidence developed at the scene and
the theory of the crime presented by the State at trial.

For example, as Dr. Miller

explained, the most fundamental principle of crime scene analysis mandates that it would
have been impossible for Bruce, Larry, and Sherry Lee to engage in prolonged and bloody
struggles with the three members of the Jones family in multiple rooms of the house
without leaving any physical trace of their presence.

409

Moreover, while the State argued

that the crime began as a burglary, a competent expert could have testified that the crime
scene bore none of the hallmarks of a burglary (mid-day, mid-week when no one would be
home; immediate flight if someone happened to be there when they arrived; the home
complet ely ransacked in an effort to collect loot and get out quickly). 410 As Agent Rowe
recognized, given that it was early on a Saturday morning and there were two cars in the
Jones's driveway, "you would think" that the perpetrators knew or at least reasonaoly
expected the residents would be in the home. 411 The Jones crime scene thus more closely
resembled a scenario where ( 1) the perpetrators were local residents who went in knowing
there would be a bank bag filled with cash from a busy Fdday night at the family's
restaurant, and (2) tortured Mr. Jones and his son out of personal animosity, and/or in an
effort to get the combination to the family's safe.
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Dr. Miller also testified about the numerous errors in the processing of
the crime
scene which demonstrated carelessness, poor training, and a lack of profes
sionalism, and
which may have resulted in the destruction or contamination of evidence. 412
Among these
were (1) failure to secure the scene properly to preserve evidence; (2)
use of processing
· materials that were less effective than other commonly used materi
als at developing
images of footprints and blood evidence; (3) failure to process the front
door of the home,
where the State contended a bloody towel had been placed; (4) failure
to properly
photograph the scene using appropriate scale measurement devices; (5)
failure to make
a second videotape of the crime scene after the first videotape allegedly
came out blank;
(6) failure to analyze wood fragments from the scene to determine their
derivation; (7)
failure to process, or to report the processing. of, Sherry Lee's car for traces
of blood that
would have covered the Lees if they had committed the murders and escape

d in Ms. Lee's

car; and (8) failure to investigate the owner of a bloody, gold chain neckla
ce found at the
crime scene. 413
(b)

The Failure to Investigate the Yarbrough Brothers and Present Evide
nce
Thereon for the Jury to Consider as Possible Purpetrators

. Petitioner's habeas investigation has uncovered substantial evidence
implicating
Robert and Joe Yarbrough in the Jones murders. Counsel failed to condu
ct an aggressive,
independent investigation of other people in the community who might
have had the
propensity, motive, and opportunity to commit the Jones murders. If
Petitioner's trial
counsel or his part-time investigator had only interviewed law enforcement
officer Dowdy,
there seems to be no reason that Dowdy would have openly discussed
with them his
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theories as to the Yarbrough suspects and his belief in the innocence of the Petitioner.
Additionally, when the Yarbrough brothers were arrested in March 1987 for the murder of
Gwen Strickland, the similarities between that case and the Jones murders should have
spurred a reasonably competent attorney to investigate whether the Yarbroughs might also
have committed the Jones murders. Notwithstanding the State's withholding of favorable
information implicating the Yarbroughs, counsel's independent failure to investigate a
possible connection between the Yarbroughs and the Jones murders, was to deprive
Petitioner of the effective assistance of counsel.
The prejudice from the denial of effective counsel in this regard is manifested by the
results of Petitioner's habeas investigation, which has assembled a respectable case
against the Yarbrough brothers, certainly circumstantially stronger against the two of them
than against Petitioner. It is highly possible that Petitioner has been deprived of the
opportunity to make a more conclusive showing of prejudice by the State's loss or
destruction of the physical evidence form the Jones case because that loss or destruction
has prevented Petitioner from obtaining the definitive scientific testing that could prove
beyond a reasonable doubt who leftthe47 latentfingerprints and numerous unknown hairs
in the Jones home.
[2]. Counsel failed to effectively prepare and pursue pre-trial motions.
Mr. Zipperer failed to adequately prepare and pursue pre-trial motions in the case.
Less than two weeks before trial, counsel filed an amendme nt to his motion to inspect the
physical evidence in the case.

414

At the hearing on this motion, only days before trial,

counsel admitted that he was "in a complete state of ignorance as to what, if anything,
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other than [the note given by David Morris to his attorney] would
constitute physical
evidence."415 The State complained that Petitioner's counsel had
filed the motio

n too late,

that he had the crime lab reports in his possession for a lengthy
period of time, and thus
that he should have known what evidence needed to be examined
argument highlighted the deficiency of trial counsel's preparation

or tested.

416

The State's

s - seven months earlier,

counsel had received copies of crime lab reports listing most of
the physical evidence. In
the intervening months, counsel failed to investigate the forensic
issues in the case. This
also highlights the necessity for a second lawyer in the case.
As a result of counsel's
failure to pursue this investigation, to file his motion to inspect the
evidence earlier, or to
follow up on the motion, he was surprised by the State's introd
uction of several items of
physical evidence, including a gun that State alleged had been
taken from the victims's
home and a bank bag the State alleged was similar to one stolen
from the house.
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Mr. Zipperer also failed to effectively prepare and present Petitio
ner's motion for
change of venue. On January 13, 1987, counsel filed the motio
n, consisting of two and
one-half pages.

418

The motion failed to coherently, much less compellingly, address
the

highly prejudicial nature of the publicity in the case and lacked
citation to any supporting
authority.

419

Indeed, despite the trial court's request for briefing, 420 counsel unrea
sonably

failed to submit a brief in support of his motion, in stark contra
st to the State's 61-page
opposition brief.

421

Once again, trial counsel's work, or the lack thereof, in this area

evidences 1) that a second lawyer was needed (The State had
two, one of whom could
write the 61 page brief while the other attended to other matters
in the case.) and 2) that
trial counsel was true to his word that he "needed" to remain
in his office and "make a
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living" taking care of other client's cases.
Mr. Zipperer further failed to independently procure adequate evidence in support
of the motion, agreeing with the District Attorney to jointly subpoena media coverage of the ·
case. The subpoenas sought only media coverage between the time of the crimes and
early June 1987, when the subpoenas were served. The subpoenas did not command
production of highly prejudicial and inflammatory TV video coverage nor evidence of the
media coverage between the subpoena date and the commencement of trial.

This

coverage proved to be highly prejudicial to Petitioner.
In addition, at the hearing on the change of venue motion, Mr. Zipperer failed to
present available testimony of Wayne County natives, area residents, and media content
experts familiar with the community atmosphere between the time of the killings and the
time of trial.

This testimony would have brought out convincing evidence that the

community had been so severely traumatized by the murders and so thoroughly tainted by
pretrial publicity and rumor, that a fair trial was impossible in the county. 422 In fact, counsel
failed to present any evidence at the hearing to supplement that obtained through the joint
subpoenas.
This Court concludes it is highly likely, in Wayne County, a relatively small, rural
county, where no lawyer in that county (or in any other county in the entire multi-county
circuit of which it was a part) would undertake the representation.of Petitioner's case, that
multitudes of witnesses could have been produced to testify as to the pervasiveness of the
publicity and the feelings of the local citizenry.
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[3]. Counsel failed to object to violations of the pre-trial ruling excluding
evidence surrounding Glynn _County crime.

Mr. Zipperer filed a pretrial motion to suppress all evidence of the events
surrounding a burglary/shooting in Glynn County with which Petitioner was charged, and
the trial court granted that motion.

423

Nevertheless, at trial, counsel inexplicably failed to

object to the State's improper introduction of this very evidence. Because of its intensely
prejudicial nature, counsel's failure to object to introduction of this irrelevant evidence
deprived Petitioner of effective assistance.
Evidence of flight is almost invariably more prejudicial than probative.

424

In

Petitioner's case, the evidence of Petitioner's flight to California after the Glynn County
crime was introduced to give the jury the erroneous impression that it was soon after the
Jones killings, and thus the jury erroneously assumed that Petitioner's. flight was an
acknowledgment of guilt in this case. Because the evidence already had been ruled
inadmissible and was inherently prejudicial, counsel's failure to object could not have been
strategic, and was per se ineffective.
[4].

425

Counsel Failed to Utilize Available Evidence to Impeach David Morris
and Agent Jerry Rowe.'

On the third day of voir dire, the defense investigator hand-delivered to Mr. Zipperer
the response from jail administrator Hank Walker to Petitioner's subpoena for evidence
regarding David Morris's contact with the GBI.

426

As Mr. Zipperer acknowledged in the

previous habeas hearing, the Walker letter would have conclusively impeached the
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testimony of David Morris and GBI Agent Jerry Rowe concerning the dates and
circumstances of their meetings, and he had no tactical or strategic reason for not using
it. Mr. Zipperer conceded that his failure to use the letter to expose the perjury of Morris
and Rowe was a mistake occasioned by confusion and fatigue during the trial, as he
struggled to handle the case as sole counsel.

427

Once again this incident demonstrates

that the trial court's failure to appoint a second attorney fatally hampered Petitioner's
defense.
Given the critical role of Morris's testimony, the materiality of any evidence to
impeach it is clear.

428

This letter was evidence which would, at the very least, cast serious

doubt on the truthfulness, if not outright proving the falsity, of the testimony of two State
witnesses, Jerry Rowe and David Morris. Proper use of the information in this letter as to
the timing of the first meeting between these two key witnesses might well have been the
death knell for the State's case. In any event, the believability of State's case would have
been seriously compromised.
possession
convictions. 429

Mr. Zipperer's failure to utilize this evidence in his

is constitutionally ineffective and warrants reversal of Petitioner's
Given the devastating nature of Morris's testimony, especially when

bolstered by Rowe's corroboration, it is manifest that counsel's failure to cross-examine
Rowe and Morris with the impeachment evidence in his possession was grossly ineffective
and resulted in extreme prejudice to Petitioner's right to a fair trial.
[5]. Counsel failed to effectively handle the forensic issues.

While Mr. Zipperer succeeded in making the point that none of the fingerprints from
the crime scene matched Petitioner's, he failed to make the equally critical point that the
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prints also did not match Sherry Lee or Bruce Lee. 43°Counsel could have also used the
crime lab reports to show the jury that Petitioner and his family were not the first suspects
in the case, and that the same quantum of physical evidence tying Petitioner to the crime
- zero - linked other suspects to the crime.
Mr. Zipperer's failure to introduce into evidence the exculpatory latent fingerprint
cards and unknown hairs was no less unreasonable. Had he done so, the jurors would
have entered into their deliberations with powerful tangible evidence supporting that the
perpetrators of this crime had not yet been identified: a stack of 47 latent fingerprints from
the crime scene - none of which matched the defendants - and a stack of slides
containing more than 15 unknown hairs recovered from the victims' bodies and the crime
scene -- none of which matched the defendant.
In addition to the effect of the tremendous quantity of tangible forensic evidence
upon the jury, the introduction of this exculpatory forensic evidence at trial would have
insured its preservation and would have permitted appropriate scientific testing 1) before
trial using the FBl's automated fingerprint identification system or 2) on motion for new trial
and in the habeas process using the computerized fingerprint identification system
acquired by the GBI in January 1988, less than two months after Petitioner's trial. Mr.
Zipperer also unreasonably failed to request a court order directing the State agencies in
possession of the forensic evidence in the case to preserve such evidence. Counsel's
omissions in this regard have had profound consequences for Petitioner's continuing
efforts to establish his innocence, as the State has lost or destroyed the exculpatory
fingerprints and hairs and has destroyed the family room rug from which additional trace
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evidence could have been obtained. Counsel's ineffectiveness in this regard prejudiced
Petitioner by preventing him from developing and presenting exculpatory evidence at trial,
on motion for new trial, and in post-conviction proceedings.
[6] Summary and Conclusion:

This case presents a weak prosecution case dependent for its success on the
believability of two witnesses unfavored in the law and by the public_a jailhouse snitch
and a co-conspirator_with absolutely no forensic evidence to link the Peitioner to the
crime scene. Mindful that "[i]n close cases, where the evidence presented by the state is
thin, mistakes made by trial counsel take on greater significance"
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and that "each

individual error by defense counsel should not be considered in a vacuum and ... it is the
cumulative prejudice of counsel's errors which is constitutionally relevant,"
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this Court,

for the reasons set forth above, finds and concludes that, at the guilty/not guilty phase of
the trial,

Petitioner's sole trial counsel's

performance was "neither consistent with

professional standards nor reasonable in light of the evidence obtained by habeas
counsel," and "there is a reasonable probabilitythatthe jury would have reached a different
verdict in the guilt/innocence phase of trial if confronted with the evidence presented by
habeas counsel that trial counsel failed to obtain." 433 Nor were any of counsel's failures
the result of tactical decisions made after reasonable investigations. This Court finds, as
Mr. Zipperer acknowledged, 434 that his preparation for and performance in the guilt/not
guilty phase of Petitioner's trial was outside the range of reasonably competent assistance
of counsel.
For these reasons, this Court grants the writ of habeas corpus as to Claim 2, and
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reverses Petitioner's convictions on all counts of the indictment as well
as the death
sentences subsequently imposed on the murder counts and all the senten

ces imposed on

all non-murder counts.

[b]. Sentencing Phase
Just as this Court has previously set forth that it is difficult to believe
that any
reasonably competent criminal defense attorney had not read the 1984
cases of Cronic
and Strickland prior to undertaking the defense of a capital case in 1986
or 1987, it is
equally apparent that any reasonably competent criminal defense attorne
y reading those
cases would have recognized that the United States Supreme Court placed
substantial
credibility in the law review article by Professor Goodpaster to which referen
ce has been
made hereinabove. This readily available resource contained essent
ial information of
which Petitioner's trial counsel should have made himself aware, especi
ally since he had
not "handled" a death penalty case for twelve years, had not attended any
seminars on the
defense of death penalty cases, and had not called any other lawyers for
advice on how
to proceed in such cases.
At the outset of his article, Professor Goodpaster states:
The existence of a penalty phase in capital trials makes such trials
radically different from ordinary criminal trials. A full capital trial is in fact
two
separate but intimately related trials: a preliminary guilt trial focusing
on
issues pertaining to the commission of a capital offense, and a subsequent
penalty trial about the convicted defehdant's worthiness to live. The guilt
trial
establishes the elements of the capital crime. The penal ty trial is a trial
for
life. It is a trial for life in the sense that the defendant's life is at stake,
and
it is a trial about life, because a central issue is the meaning and value of
the
defendant's life. (First emphasis added; latter two emphases, the author
's.)
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Trials about life differ radically in form and issues addressed from those
about the commission of a crime, and the cases must be tried differently. 435
In 1976, the United States Supreme Court constitutionally approved the Georgia
death statute in the landmark case of Gregg v. Georgia. 436 In Jurek v. Texas437
, a
companion case to Gregg. that Court held: "A jury must be allowed to consider on the

basis

of all relevant evidence not only why a death sentence should be imposed, but also
why
it should not be imposed .... What is essential is that the jury have before it all possibl
e
relevant information about the individual defendant whose fate it must determine." 438

In Lockett v. Ohio, the Supreme Court plurality opinion emphasized that
"individualized sentencing is essential to the constitutionality of death penalty statutes

and

death sentences. "439 The Lockett Court held: "We conclude that the Eighth and Fourtee
nth
Amendments require that the sentencer, in all but the rarest kind of capital case,
not be
precluded from considering, as a mitigating factor, any aspect of a defendant's charac
ter
or record and any of the circumstances of the offense that the defendant proffers
as a
basis for a sentence less than death."44° Four years later, in Eddings v. Oklahoma,
the
nation's highest court noted: "By holding that the sentencer in capital cases must
be
permitted to consider any relevant mitigating factor, the rule in Lockett recognizes
that a
consistency produced by ignoring individual differences is a false consistency."441
"The
sentencer may consider the full range of mitigating evidence, and value that evidenc
e as
it pleases, in determining whether to impose death. In practical terms, then, the
death
sentence will be imposed upon "the diminishing few who do not have this mitigati
ng
evidence (or as much of it) to offer."442
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If he had only read five pages of Professor Goodpaste
r's article that the United
States Supreme Court had found so helpful in Cron
ic and Strickland, Petitioner's trial
counsel could have gleaned the foregoing death pena
lty hi.story from Gregg to Eddings,
as well as the following truism from Professor Good
paster: "Penalties in capital cases
ultimately will turn on mitigating evidence and on the
advocate's ability to marshal! and
present that evidence. As a matt er of law and practice,
the opportunity to pres ent almo st
any arguably mitigating evidence crucially distinguish

es death pena lty trials from all othe r

trials." (Emphasis added.)4 43 But the truth is that, if trial
counsel had read the cases in the

Unified Appeal Procedure Checklist, he would have
encountered both Lockett and

Eddings underthe heading "TRIAL PROCEEDINGS:

SENTENCE PHASE". 252 Ga. A-46

(1984). Certainly, the Georgia Supreme Court inten
ded in adopting this checklist, at a
minimum, for the capital defense attorney to be thoro
ughly familiar with cases set forth
in the checklist.
Wha t is the role of defense counsel in death pena
lty cases? Since the record
shows that Petitioner's trial counsel had not attended

c;iny seminars on that subject nor had

he asked any lawyers with experience in death pena
lty cases about the lawyer's role in
those cases, Petitioner's trial counsel should have, ata
minimum, researched that subject.
The slightest amount of research would have obvio
usly and inevitably to Cronic and

Strickland and ultimately to Professor Goodpaster's articl

e which would have enlightened

him immensely.
It is axiomatic that "defense counsel plays a critic
al role in all criminal cases.
However, because of both the special procedures
that are constitutionally required in
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capital cases and the uniqueness of death as a punishment, defens
e counsel has
additional responsibilities in capital cases that are unlike those of couns
el in all other
criminal trials."444
The first additional responsibility is to present the mitigating case and
thereby
assure a reliable sentence. 445 "A death sentence is constitutional only if the
determination
that death is the appropriate punishment for the defendant is reliable. •
'Reliability' has a
stronger meaning in capital cases. 446 A critical obligation and indispensable
function of
defense counsel at the penalty phase of a capital trial is to assure reliabi
lity in capital
sentencing by seeing that the death sentence is not imposed arbitrarily or
capriciously on
his or her client." 447 A second function fulfilled by defense counsel is to "enabl
e appellate
courts (and the trial court, for jury imposed sentences) to exerci
se meaningful
proportionality review ... by presenting all available mitigating evidence."448
Where potentially beneficial mitigating evidence exists and counsel
has not presented it, counsel has precluded the sentencer from considering
mitigating factors. Through failure to discover or present such eviden
ce,
counsel has 'create[d] the risk that the death penalty will be imposed in spite
of factors which may call for a less severe penalty.' 449 Under Lockett, such
a risk violates the eighth and fourteenth amendments. Thus, wha~ couns
el
reasonably could have done but did not do so at the penalty phase is
of
significance in assessing the constitutionality of the application of the death
penalty. The adequacy of counsel's preparation, which does not appear
on
the record of a trial, is at least as important as the adequacy of couns
el's
presentation, which does appear. 450
"Counsel's obligation to discover and appropriately present all potentially

beneficial

mitigating evidence at the penalty case should influence everything the
attorney does
before and during trial: it should shape the relationship with the client, the

prosecutor, court

personnel, and jurors; it should determine how voir dire proceeds, how potent
ial jurors are
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questioned, which potential jurors are challenged for cause and which peremptorily; and
it should directly affect the nature of the defense presented during the guilt trial and the
affirmative mitigating case put on at the penalty trial. 451

...

To ensure a meaningful penalty

hearing in capital cases, it is essential that the client be presented to the sentence r as a
human being. '"'52 (Emphasis added.)

Obviously, the person on trial for his life cannot be "presented to the sentencer as
a human being" without a thorough investigation of his life by his counsel:
Important consequences flow from the fact that both as a legal and
practical matter, the penalty phase is a trial for life. Trial counsel has a duty
to investigate the client's life history, and emotional and psychological makeup, as well as the substantive case and defenses. There must be an inquiry
into the client's childhood, upbringing, education, relationships, friendships,
formative and traumatic experiences, personal psychology, and present
feelings. The affirmative case for sparing the defendant's life will be
composed in part of information uncovered in the course of this investigation.
The importance of this investigation, and the thoroughness and care with
which it is conducted, cannot be overemphasized. 453 . • . The timing of this
investigation is critical. If the life investigation awaits the guilty verdict, it will
be too late. 454 Although a Gontinuance should be requested and may be
granted between the guilt and penalty phases of a trial, it is likely to be too
brief to afford defense counsel the opportunity to conduct a substantial
investigation. Moreover, an immediate and thorough investigation of the
client's life is essential to the guilt trial because the results of the
investigation will influence, if not determine, the trial strategy for the guilt
phase. It is essential that counsel try the guilt phase in a manner calculated
to preserve credibility at the penalty phase."455 (Emphases added.)

A capital case is a single proceeding composed of two distinct but
related phases, and the defense attorney must prepare for both prior to trial.
In ordinary criminal trial practice, the defense attorney's primary concern is
the presentation of a plausible theory of the case which will constitute an
effective defense, and little attention is given to sentencing until after a guilty
Verdict is returned. 456 • . . In a death penalty case, however, the possible
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punishment is so extraordinary that the defense attorney must
consider from
the outset the impact that the guilt phas e defense
may have on
sentencing. 457 (Emphases added.)

Thus, in order to fulfill the constitutional obligation to
ensure a
meaningful penalty trial and a reliable sentencing decision
in a capital case,
defense counsel should integrate the guilt phase defense
and the penalty
phase case for life, constructing and presenting the guilt
phase of the case
as a foundation for the mitigating case at the penalty trial.
The necessity of
integrating the guilt and penalty phase cases imposes
investigative . . .
obligations on defense counsel which become part of
the definition of
'effective assistance' in capital cases. 458
"In many capital cases, a guilty verdict signifies that the
prosecution has likely
established a prima facie case for imposition of a death sente
nce. The prosecution may,
of course, present further evidence in aggravation at the
penalty phase and may also
attempt to counter any mitigating evidence presented
by the defense.

Thus, if the

sente ncer returns a guilty verdict, defense counsel shou ld
presume that death will be the
outcome unless he presents a vigorous affirmative case for
life. "459 (Emphasis added.)
Professor Goodpaster shows that "the heavy burden of persu
ading the sentencer
that the defendant should live can be met in four general
ways:" 460
1). "Counsel must portray the defendant as a human being
with positive qualities .
. . with redeeming qualities", since the prosecution will have
already selectively "portrayed
him as evil and inhuman, perhaps monstrous. . .

. A true advocate cannot permit a

capital case to go to the sentencer on the prosecution's
one-sided portrayal alone and
claim to be rendering effective assistance."
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2) Counsel must attempt to show that the crimes for which
the defen

dant has been

convicted "are humanly understandable in light of his
past history and the unique
circumstances affecting his formative development, that
he is not solely responsible for
what he is. Effective assistance of counsel entails at a minim
um the attem

pt to gathe r and

present at least some evidence of the defendant's backg
round which might serve to
explain the defendant's crimes and elicit a compassionate
[or merciful] response from the
sentencer."
3) "Counsel must investigate and prepare a rebuttal case
against any evidence of
other crimes in the defendant's background which the prose
cution may be permitted to
introduce in aggravation at the penalty phase."
4) It may be advisable for counsel to "try the death pena
lty itself by presenting
evidence and argument against its application in a partic
ular case."
Succinctly stated, at least with respect to the sentencing phas
e of Petitioner's trial,
his trial counsel had not perceived the need to "shift from
ordinary defense to affirmative
advocacy" and that "at the penalty phase, defense coun
sel's role is no longer mere ly
responsive" but counsel must "now present an affirmative
case for the life of a person w~o
has been convicted of a capital crime."461 Had he prepared
himself with respectto the legal
issues involved by reading Cronic and Strickland and the
law review article mentioned
prominently in both cases, trial counsel would have understoo

d how to go about preparing

and for the factual issues he was faced with addressing.
He failed miserably to do either.
By his own admission, Mr. Zipperer made essentially no prepa

ration whatsoever for

the pena lty phase of trial. 462 Mr. Zipperer testified that he
had "a large number of other
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cases going on" at the time that he was retained to represent
Petitioner.

463

As a mem ber

of a very small firm, counsel thus invested in Petitioner's
case as much time as he felt he
could, explaining: "I had to maintain my other cases. I could
n't stop earning a living ...
but certainly, as the case evolved, it turned out to be more
complex than I had anticipated."
464

This statement alone demonstrates that trial counsel had
absolutely no clue as to the

dema nds of trying a death penalty case upon a lawyer and
further demonstrates the need
for co-counsel.
When asked by Respondent what action he had taken
in preparation for the
sentencing phase of the trial, Zipperer responded: 465
A.

Othe r than what I had done in preparation for the trial itself,
I don't
recall there being a whole lot of time in between the verdi
ct and the
sentencing phase of the trial. I remember talking to Larry
's mother,
and his sister, and Larry during that interval.

Q.

Wha t about before the trial itself?

A.

Well, before the trial itself, I can't tell you that I spent a lot
of time thinking
abou t sentencing. I mostly thought about defending the
case itself.

As counsel later conceded, he devoted less than ten perce
nt of his pretrial preparation to
the pena lty phase of P~titioner's trial.

466

Ten per cent is a small percentage in any capital

case, and it represents even a smaller amount of time when
the total hours spen t on the
entire case are as few as those which were apparently utilize
d in Petitioner's case.
Notwithstanding his acknowledged lack of pretrial investigatio

n and preparation, Mr.

Zipperer did not move for a continuance before immediate
ly proceeding into the penalty
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phase of Petitioner's trial, following the guilty verdict.

467

He conceded that this was

"something [he] should have done," especially since his sentencing case
was conceived
primarily as an afterthought-- that is, only after Petitioner had been convic
ted. 468 It was not
until then that Mr. Zipperer consulted with Petitioner's mother and sister
about the
existence of mitigating evidence. 469

By then, it was too late to prepare and mount an

effective case in mitigation. 470
The trial transcript reveals that the only evidence Mr. Zipperer presen
ted at
Petitioner's sentencing trial was the testimony of his sister, Lynn Grizza
rd, whose entire
examination consisted of seven questions (three of which elicited her
name and her
relationship to Petitioner), and consumed all of 22 lines of transcript.
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Because of its

brevity, that testimony can be reproduced here in its entirety:
Q:

Ms. Grizzard, are you related to Mr. Larry Lee?

A.

Yes, sir, I am.

Q.

In what way?

A.

He is my brother.

Q.

And Bruce Lee is also your brother?

A.

Yes, sir, he was.

Q.

Would you tell the jury what, if any, difference -- well, before I ask you that.

-

How long have you known Bruce and Larry?
A.

Twenty-one years.

Q.

Allright. Would you tell the jury what, if any, difference, in your opinio
n,
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existed between Bruce and Larry?
A.

Bruce and Larry were like night and day. Bruce tended to be more
violent and more vicious, while Larry was gentle. He's a non-violent
person.

Q.

Have you ever known Larry to commit a violent act at any time?

A.

No, he's walked away as a matter of fact.

Q.

Have you ever known him to hurt or harm another human being?

A.

Never.

Q.

Alright. Thank you.

The sheer paucity of evidence presented in mitigation demonstrates trial counsel's
glaring and complete failure to investigate and prepare for the penalty phase of Petition

er's

trial. What is even worse, this Court concludes, is that this belated, feeble attemp
t at
mitigation evidence gave the false appearance to the jury that there was no other availab
le
mitigating evidence to present at this critical stage. See Waters v. Zant, 979 F.2d
1473,
1494 (11th Cir. 1992)("by putting the sister on the stand and failing to elicit [availab
le
mitigating] testimony, [counsel] undoubtedly misled the jury into believing that the
sister
had nothing [else] favorable to say about [her] brother."). This was then reinforc
ed by
counsel's closing argument, in which only the most fleeting reference to mitigati
ng
circumstances could be made. 472 Unable to rebut with any meaningful evidence the
State's
characterization of "the kind of man Larry Lee is," counsel was constrained to devote
his
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summation to raising questions abou t the extent of Petitioner'

s involvement in the murders

for which he had just been convicted, and speculating as
to whet her some new evidence
on this issue might be uncovered in the future. 473
Succinctly stated, Peti_tioner's trial counsel, giving him the
bene fit of the doub t and
viewing his performance in the light most favorable to him,
tried this case like.it was a run-

of-the-mill criminal case such as a burglary or an armed
robbery, but in no way did his
perfo rman ce_in the preparation stage or in the performan

ce stage at trial_ appr oach the

standards required of counsel in the sentencing phase of
death penalty cases:
1) He failed to adequately investigate the evidence for the

guilty/not guilty phase as

shown above, thereby seriously hampering success at the
sente

ncing phase, when it was

reached.

In other words, his "residual doubt" argument at the sente
ncing phase was

hampered by his guilty/not guilty phase investigation and
performan

ce since the "residual

doubt" argument would have been more persuasive had
he properly attacked the State's
case at guilty/not guilty phase by better cross examinatio
n and introduction of additional
evidence as detailed in other portions of this Order.
2) He failed to coordinate his guilty/not guilty phase defen
se with his sentencin_g
phase defense. Since, prior to the guilty verdict, he had not
given any thought to what his
sentencing phase case was going to be, it was impossible
for any coordination to have
been planned or achieved.
3) He failed to appreciate the fact that, at sentencing, he
could not be "passively
responsive", rather, he must "affirmatively advocate" a mitiga
tion case.
4) He failed miserably in a feeble, one witness "last minute"
attempt to humanize his
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client.
It must be remembered what this case is not!

This is not a case where trial counsel

"had consulted with several persons who were well versed in death
penalty trial strategies
in formulating [counsel's] 'residual doubt' strategy for the sentencing
phase."474 And, this
is not a case where trial counsel had "interviewed numerous
potential witnesses in
mitigation, [where] ... only a very few could say anything favora
ble on the defen danfs
behalf. .. "475 This is a case where one ill-qualified and ill-prepared
lawyer failed to do any
significant thing to fulfill his responsibility in the sentencing phase
to his client, to the court,
or to the law itself.
On the other hand, habeas counsel have discovered mountains
of mitigating
evidence which was readily available to trial counsel had he just
looked.

Through this

evidence, a "picture emerges of [Petitioner] as a human being ...
with unique and special
qualities. "476 For example, Petitioner's wife, Betty Mae Wilder, could
have told the jury that
he was a loving, caring, patient father to her children, Petitioner's
stepchildren, and that
Petitioner has a special place in his heart for all children. 477 Additi
onally, Petitioner's prison
records from his three year incarceration in California, which
trial counsel could have
obtained by simply writing a letter, show ·that he was not involv
ed in any violence or
aggression there, either against other inmates or prison officer
s; that he participated
successfully in the Vocational Educational Programs that were
offered to him, taking
courses in welding and forestry; that after completing the forestry
program, he joined work
camps in the California forests and worked to extinguish forest
fires there; that he had
glowing reports and recommendations of his work habits and coope
ration and attitudes;
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and that he was given many laudatory reports by his supe
rvisors in other work details. 478
Not only would these California Department of Corrections

Records have added to

Petitioner's evidence of "positive qualities" and "redeemin
g values," but they also would
have softened the impact of the fact that he had been convi
cted of robbery in California,
which evidence was introduced by the prosecution in the
sentencing phase. The failure
to attempt to minimize the effect of a prior crime on the sente
ncer demonstrates that trial
counsel did absolutely nothing to "investigate and prepa
re a rebuttal case against any
evidence of other crimes in the defendant's background
which the prosecution . . .
introduce(s) into evidence." Such a failure is inexcusable,
given the notice the state was
required to give of this prior conviction, especially when
it so directly points to the
conclusion that Petitioner is particularly adaptable to life
in prison and, in fact, was a
productive person in confinement who benefitted socie
ty through his work.

This

information alone could have persuaded the jury to decide
in favor of life in prison, which
it was obviously considering, or at least would likely have
convinced at least one person
that death was not the proper punishment.
Additional evidence of "positive qualities" could have come
from Jo Chapman, a
guard at the Glynn County Jail in which Petitioner was house
d. This person described
Petitioner as a "model prisoner" who never caused trouble;

a "kind and considerate" person

with "an even temper"; a man who "never got angry or violen
t" and "was always extre

mely

polite to everyone." 479
Multiple members of Petitioner's family, including his sister
s and his mother, as well
as others, including Petitioner's former school teacher and
a chief of police, could have
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testified about "the deprivation and terror of his childhood in a family defined by poverty
and the drunkenness and violent behavior first from his father and then his stepfather."

480

This information may well have been successful in getting the jury to accept that Petitioner
was not "solely responsible for what he is" and that the crimes for which he was convicted
are "humanly understandable" in view of the environment he endured during his formative
years.
Additionally, the issues of drug abuse, suicide attempts, and mental and
psychological problems were developed by habeas counsel. 481 Respondent argues that
a jury would not be sympathetic to a drug user; however, that argument does not account
for the fact that one or more jurors might have had relatives or friends with drug problems
with whom they were sympathetic and understanding. Such jurors might well transfer that
sympath y and understanding to Petitioner, and, had trial counsel investigated the case and
decided before trial to use such evidence at sentencing, then he could have utilized that
strategy to formulate appropriate voir dire questions to obtain jurors favorable to such
evidenc e or at least to eliminate jurors who would be likely be unfavorable to such
evidence. The point is that trial counsel had no strategy and thus could not have made
any strategic decision not to utilize such information.
This Court will not delve further into the voluminous amount of mitigating evidence
that habeas counsel has uncovered and set forth in their presentation of this case. What
is lamentable is that trial counsel made absolutely no effort to discover any mitigating
evidence prior to the finding of the guilty verdicts. He had no strategy about the sentencing
phase since he hadn't given it any thought.
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This Court finds utterly amazing that trial counsel would fail to undertake a thorough
investigation into mitigating evidence in view of Blake v. Zant 758 F. 2d 523 (1 fh Cir.
Ga)
(1985). 482

It must be remembered the Petitioner's trial counsel had practiced law in

Savannah, Chatham County, Georgia, since 1971. In 1975, Joseph James Blake
threw
little Tiffany Loury, the two year old daughter of his girlfriend, off the Eugene Talmad
ge
Memorial Bridge into the waters of the Savannah River, some 100 feet below. Blake
was
convicted and sentenced to deijth in the Superior Court of Chatham County in 1976,
about
a year after Petitioner's trial counsel's only other death penalty case, which was tried

in that

same courthouse. It is not difficult to imagine the tremendous publicity that the murder
and
Blake's trial generated in the Savannah media. Likewise, it is not difficult to conceiv
e that
the 11 th Circuit Court of Appeals' reversal of that conviction in 1985 in Blake
v. Zant
genera ted no less significant publicity and "on the street" or "in the courtho
use"
conversation to which trial counsel was inevitably exposed just two years
prior to
Petitioner's trial. Yet Petitioner's trial counsel made exactly the same mistake
as did
Blake's!!
"Blake's defense counsel ... testified at the habeas hearing that he
made no preparations whatever for the penalty phase of Blake's trial

because he believed that Blake would be found not guilty by reason of
insanity. ... Only after the jury had retired did [counsel] sense that his client
would be found guilty. At that time, he sought a continuance, which was
denied. (Emphasis added.)
As a result, [counsel] went into the sentencing phase without any idea
whethe r there was or was not mitigating evidence available which might
persuade the jury not to impose a death sentence, other than the psychiatric
evidence introduced during the trial.
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[Citing the Strickland "two part test", the Court continued as follows.]
... We do not hesitate in agreeing with the district Court that Blake has
satisfied the first part of the test. It shoul d be beyon d cavil that an
attorn ey who fails altogether to make any preparations for the penal
ty
phase of a capita l murder trial deprives his client of reasonably effetiv

e

assistance of counsel by any objective stand ard of reasonableness.

(Emphasis added).
This is not the end of the inquiry, for Blake must also demonstrate that
he was prejudiced by his attorney's conduct. .. The defendant must show
that there is a reasonable probability that, but for counsel's unprofession
al
errors, the results of the proceeding would have been different.
A
reasonable probability is a probability sufficient to undermine confidence
in
the outcome .

. . . Upon an exhaustive search of the record, we nevertheless believe that
Blake has demonstrated a reasonable probability that he would have
received a lesser sentence but for [counsel's] complete failure to search out
mitigating evidence.
As the district court found, "[p]etitioner has
demonstrated that no favorable evidence was sough t and some was in
fact
available." (Emphasis added.)

483

The Blake Court determined that "apparently . . . the extent of [couns
el's]
investigation into character evidence which might be used for mitigation
at a penalty
proceeding" was counsel's interviews of Blake's father on more than
one occasion,
during which times other persons were also present, including once when
Blake's mother
was there.

484

Habeas counsel in Blake "proffered four persons, in addition to his mothe
r, who
could and would have testified to mitigating circumstances on his behalf
but who were
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never contacted by [counsel]. Three had known him since childhood.
All could have
testified to the effect that Blake was a man respectful toward others, who
generally got
along well with people and who gladly offered to help whenever anyone neede
d something.
His mother also named four other persons who would have testified on Blake'
s behalf but
who had since died."485 Rejecting the warden's argument that presen
tation of these
witnesses would have opened the door for them to be cross examin
ed about their
knowledge of Blake's stabbing of his estranged pregnant wife, the Blake
Court found
"while [the stabbing information] very well could have persuaded a jury to
impose the death
sentence in any event, Blake was nevertheless prejudiced by the absence
of the character
evidence" and agreed with the district court that "the available mitigating
evidence 'might
have demonstrated to the jury that the petitioner was not the totally repreh
ensible person

they apparently determined him to be.

Certainly they would have provided some

counterweight to the evidence of bad character which was in fact received.'
(Emphasis
11

added.) 486
The Blake Court then affirmed the District Court's reversal of Blake'
s death
sentence:
As we have already indicated, we find it a close question whether the
petitioner received any defense at all in the penalty phase. Certainly
he
would have been unconstitutionally prejudiced if the court had not permit
ted
him to put on mitigating evidence at the penalty phase, no matter how
overwhelming the state's showing of aggravating circumstances. [Citatio
ns
omitted.] ... Here, [counsel's] failure to seek out and prepare any witnes
ses
to testify as to mitigating circumstances just as effectively deprived him
of
such an opportunity. This was not simply the result of a tactical decision
not
to utilize mitigation witnesses once counsel- was aware of the overal
l
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character of there testimony. Instead, it was the result of a complete
fai/ure_a/beit prompted by a good faith expectation of a favorable verdict_to
prepare for perhaps the most critical stage of the proceedings. (Emphases
added.)487

Like the Blake Court, this Court is not measuring any tactical decision, rather this
Court is faced with trial counsel's total failure to investigate mitigating evidence. Whethe r
this "decision" not to investigate was consciously made or was the result of ignorance or
being unders taffed_ it still occurred, and, like the decision in Blake was not supported
by any reasonable rationale.
At first blush, Blake is seemingly "on all fours" with the case under consideration:
a heinous crime, one lawyer, expectation to win at the guilty/not guilty phase, minimal (if
any) contact with petitioner's family, and no attemptt o investigate mitigating evidence prior
to trial; however, Blake was a case in which 1) the prosecution had a much stronger case
(defenda nt found at scene of crime and freely and voluntarily confessed) and 2) habeas
counsel produced fewer mitigation witness and less convincing mitigating evidence than
did Petitioner's.

It follows then that Petitioner has a much stronger argument for

ineffective assistance of counsel than did Blake.
As has been thoroughly discussed throughoutthis Order, Petitioner's case presents
a weak prosecution case dependent for its success on the believability of two witnesses
unfavored in the law and by the public_ a jailhouse snitch and a co-cons pirator_ with
absolute ly no forensic evidence to link the Petitioner to the crime scene. Mindful that "[i]n
close cases, where the evidence presented by the state is thin, mistakes made by trial
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counsel take on greater significance,"488 this Court, for the reasons set forth above, finds
and concludes that, at the sentencing phase of the trial, Petitioner's sole trial counsel's
performance was "neither consistent with professional standards nor reasonable in light
of the evidence obtained by habeas counsel," and "there is a reasonable probability that
the jury would have reached a different verdict in the sentencing phase of the trial if
confronted with the evidence presented by habeas counsel that trial counsel failed to
obtain." 489 This Court finds, as Mr. Zipperer acknowledged, 490 that his preparation for and
performance in the sentencing phase of Petitioner's trial was outside the range of
reasonably competent assistance. This Court finds that there was no reasonable effort
by trial counsel to ensure that the prosecution's case in the sentencing phase "survive the
crucible of meaningful adversarial testing" that the Constitution demands.
Not only was the State's evidence in this case "thin", but what is more devastating
is that trial counsel's preparation for and performance in the penalty phase is even
"thinner'', the investigation and preparation being non-existent. This Court declines to find
that the effective assistance of counsel in the penalty phase of a trial imposing the ultimate
penalty is a mere "technicality" and regrets that the trial court was seemingly more
concerned with the "cost" to the county that with ensuring effective assistance of counsel
by appointing co-counsel as was the widespread practice in Georgia at that time.

This

Court further finds that the costs to our system of justice and our state and nation if
Petitioner's death sentences are allowed to stand are far greater than the thousands of
dolllars a retrial will entail.
For these reasons, this Court grants the writ of habeas corpus as to Claim 2, and
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reverses Petitioner's death sentences imposed on the murder counts of the indictment.

Claim 3:
THE STATE'S Loss AND DESTRUCTION OF EXCULPATORY PHYSICAL EVIDENCE
HAS DEPRIVED MR. LEE OF DUE PROCESS.

In Claim 3 of his Third Amended Petition, Petitioner contends that the State's
loss or destruction of exculpatory forensic evidence has deprived him of due process,
and that the loss of other evidence has deprived him of his due process rights in this
proceeding. Since all of this alleged loss or destruction of evidence occurred post-trial,
Petitioner urges that this Court find that the double jeopardy clauses of the United
States and Georgia Constitutions prohibit the State from retrying him. Respondent
contends that this Court's authority in a habeas corpus proceeding extends only to a
review of the legaUty of the underlying trial proceeding and not to constitutional issues
that may proscribe future prosecutions.
This Court finds that the habeas statute and Georgia law constrain its authority
in a manner consistent with the view espoused by Respon dent_th at this Court lacks
the authority to order that the State may not re-try the Petition er_ and that Petitioner's
double jeopardy claim must be presented to the trial court in the event of a re-trial at
which time the Petitioner obviously may make use of the fully developed evidentiary
record in this case. Obviously, that court's decision will be subject to lawful review, if
such be necessary.
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Ill.

CONCLUSION

For the reasons set forth above, the Court grants Mr. Lee's Petition for Writ of
Habeas Corpus, as amended, and reverses his convictions and death sentences.

In

addition, the Court adopts as its findings and conclusions those findings and
conclusions set forth in the orders of the Superior Court of Butts County, W.D. Knight,
presiding, entered the 16th day of May, 1994, and 12th day of May, 1997, to the extent
that those findings and conclusions address claims other than those addressed by this
Court hereinabove, and the Court further adopts the denial of relief as to those other
claims as set forth in those orders to the extent the denials of relief are not inconsistent
with the grants of relief on the claims described hereinabove. The Court has further
denied relief on Claim 3 of the Third Amended Petition, and the Court defers ruling
upon the remaining claims, if any, in the original petition or any amendment thereto.
Cf. Zant v. Moon, 264 Ga. 93, 100 (1994)(reversing habeas court grant of relief, and
remanding for consideration of claims not yet ruled upon)

SO ORDERED, this 28th day of April

ary Ii on Mccorvey,
Chie
dge, Superior ourts
Tifton Judicial Circui , Presiding as
Judge, Superior Co rt of Butts County (by
designation)
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ENDNOTES

1. [R. 384-386)
2. Actually, this Judge understands that, after the removal of Judge Knight from this case, the
Honorable A. Wallace Cato, Chief Judge, South Georgia Circuit, was assigned to this case. For
some reason unknown to this Judge, he was subsequently assigned pursuant to the rules of the
Council of Superior Court Judges and the Georgia Supreme Court.

3. 373 U.S. 83 (1963).

4. Schofield v. Palmer, 279 Ga. 848, 851-852 (2005). ("It is irrelevant that a police
agency may have possessed the favorable evidence without the knowledge of the
prosecutor; the law places the responsibility and ultimate burden on the prosecutor for
the failure to provide the favorable evidence to the defendant if any part of the
prosecution team possessed and suppressed the favorable evidence"). See also
Kyles v. Whitley. 514 U.S. 419 (1995); see also Strickler v. Greene, 527 U.S. 263,275
n. 12 (1999).
5.Palmer, 279 Ga. at 852. United States v. Meros, 866 F. 2d 1304 (1 Jth Cir. 1989)

6. United States v. Bagley, 473 U.S. 667, 683 (1985) (emphasis added).
7. Id.

8. Kyles 514 U.S. at 434.
9. Kyles, 514 U.S. at 436.
10. Id. at 451-54; Strickler, 527 U.S. at 280-82.
11. Kyles, 514 U.S. at 508 n.10.
12. See, ~ . ROA 40-41 (Motion for Discovery of Agreement Between the State and
any Prosecution- Witness); ROA 42-47 (Motion for Discovery of Favorable Evidence);
ROA. 108-109 (Motion for Disclosure of Impeaching Information); ROA 110-12; ROA
116-17 (Amendment to Motion for Discovery of Favorable Evidence (Motion for Prompt
Disclosure); ROA 356-57 (Motion to Reveal the Deal).
13. At the time of Petitioner's trial, the following forms of discovery were available to
defendants: (1) an examination by an expert of the defendant's choosing of crucial evidence
subject to varying expert opinion, Sabel v. State, 248 Ga. 10 (1981); (2) an O.C.G.A. § 24-10-26
notice to produce documentary evidence in the possession of the state, Sims v. State, 251 Ga. 877
(1984); however, pretrial statements of State's witnesses were not within the ambit of the
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O.C.G.A. § 24-10-26 notice to produce, Stevens v. State, 242 Ga. 34 (1978); (3) discove
ry
pursuant to O.C.G.A. § 17-7-210 of the defendant's statement given while in police custody
; (4)
discovery pursuant to O.C.G.A. § 17-7-211 of scientific reports in possession of the prosecu
tion;
and (5) disclosure by the prosecution of information favorable to the preparation or presenta
tion
of the defense under Brady v. Maryland, 373 U.S. 83 (1963). See Ford v. State, 256 Ga.
375,
3 78 ( 1986)(delineating forms of discovery available to a defendant in a criminal case).
See
4/8/87 P .T. at 5-8; ROA 133-34, 227 (listing reports provided to the defense).
14. 6/22/1987 P.T. at 21 (emphasis added)
15. ROA 124. As the Supreme Court concluded in Banks v. Dretke, 540 U.S. 668,691
(2004),
once the prosecution responded to Petitioner's request for exculpatory evidence with an
empty
hand, Petitioner was under no duty to engage in further investigation to determine whether
the
prosecu tion in fact withheld evidence: "Our decisions lend no support to the notion that
defendants must scavenge for hints of undisclosed Brady material when the prosecution
represents that all such material has been disclosed." See also Bell v. Bell, 460 F.3d 739,
748 (6 th
Cir. 2006).

16. 6/22/1987 PT 8-9, 16-17 (emphasis added) ..
17. See, ~. 4/2/1987 PT 45-47 (Defense counsel: "I want to investigate this.
If
tl:iere's somebody out there that's guilty that hasn't been arrested, we'd like to
participate in directing the State's efforts in that regard." This observation by Petition
er's
counsel has particular relevance to Petition er's claim that the State failed to disclose informa
tion
that could have implicated Robert and Joe Yarbrough in the Jones murders, or that could
have
led to the discovery of other evidence implicating the Yarbrough brothers. As it turned
out,
Robert and Joe Yarbrough were in custody for the murder of Glenda Ann Strickland at the
time
of the 4/2/198 7arraign ment hearing. In its investigation of the Strickland murder, the State
had
, already assembled evidence that Petitioner contends might have tied the Yarbroughs to
the Jones
murder, and failed to pursue additional evidence implicating the Yarbroughs in the Jones
murders. See also 6/22/87 PT 14 (denial of motion to cause witness to confer with
defense counsel); id. at 18 (denial of request to require state to disclose deals with
witnesses more than 10 days before trial); id. at 24 (denial of request to require state
to
di.sclose defendant's statements more than 10 days before trial); id. at 25 (denial
of
request to require state to respond to notice to produce more than 10 days before
trial);
id. at 32 (denial of motion for prompt disclosure of information); 11/11/87 PT 59 (denial
of motion to inspect physical evidence the state intends to introduce at trial).
18. ROA 153.
19. ROA 260,26 8.
20. ROA 337-40, 365-66.
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21. In 1992, the Georgia Supreme Court granted Petitioner's motion to be permitted to inspect
the sealed copy of the files submitted by the District Attorney to the trial judge for the in camera
inspection. Judge Knight judge permitted the parties to inspect those files, but not to copy them.
After counsel's inspection, the files were re-sealed and were returned to the Georgia Supreme
Court.
Respondent does not argue that the trial judge's inspection is entitled to any deference by
this Court. Petitioner argues that the trial court's inspection of the District Attorney files failed
to protect Petitioner's due process rights for two reasons. First, unbeknownst to Petitioner and
the trial judge, the District Attorney failed to provide the trial judge with his entire file. See
Popham v. State, 138 Ga.App. 876,227 S.E.2d 825 (1976) (conviction reversed where district
attorney took items out of his file before turning it over to the trial judge for in camera
inspection). For example, the file turned over to the trial judge did not contain the eyewitness
account of Jimmy Grant, who had seen two vehicles speeding away from the Jones home on the
morning of the murders, or the documents relating to Clifford Jones' s gun inventory. See PX 19,
20,108, 121.
Second, the trial judge was ill-placed to make a pretrial determination of what might be
favorable to the defense at trial, since only the District Attorney knew what his case would look
like. As the Supreme Court has recognized, it is not
realistic to assume that the trial court's judgment as to the utility of material for
impeachment or other legitimate purposes, however conscientiously made, would
exhaust the possibilities. In our adversary system, it is enough for judges to judge.
The determination of what may be useful to the defense can properly and
effectively be made only by an advocate.
Dennis v. United States, 384 U.S. 855, 874-875 (1966). In any event, the State may not relieve
itself of its duty to disclose by turning over its file to the trial court for an in camera inspection.
See Kyles v. Whitley, 514 U.S. 419,438 (1995)("Since, then, the prosecutor has the means to
discharge the government's Brady responsibility if he will, any argument for excusing a
prosecutor from disclosing what he does not happen to know about boils down to a plea to
substitute the police for the prosecutor, and even for the courts themselves, as the final arbiters of
the government's obligation to ensure fair trials.")(emphasis added).
This Court concludes that an inspection of the sealed files is unnecessary to the resolution
of Petitioner's claims.
22. PX 92. Morris's name and address were on the State's first witness list, but Morris had
refused to speak with Petitioner's investigator "due to personal reasons." 2RX 73. Defense
counsel requested that the State disclose in custody of statements of the defendant and other
information well in advance of trial. See ROA 111-12 ("Motion for Prompt Disclosure");
6/22/1987 PT 8-9, 14, 16-17, 24. The defense requests were summarily rebuffed by the District
Attorney, and were denied by the trial judge. Id. The State's eleventh-hour revelation of the
Morris's central role in its case, while in compliance with the ten-day rule, placed an important
investigative task upon Petitioner's counsel less than three weeks before the trial. While defense
counsel failed to adequately investigate Morris's background, the State's late notice of Morris's
role in the case contributed to counsel's deficient performance. See Byrd v. Owen, 272 Ga. 807,
812-13 (2000).
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23.T.VIII 54-97.
24. T.IX 184-198.
25. PX 96, 139.
26. PX 139.
27. PX 96.
28. Certified records of the Department of Correction are "admissible as evidence in any civil or
criminal proceeding as proof of the contents thereof." O.C.G.A. § 24-7-27.
Petitioner's counsel could also have established that the records fit within the firmly rooted
business records exception to the hearsay rule. O.C.G.A. § 23-3-14.
29. ROA 359.
30. United States v. Bernal-Obeso, 989 F.2d 331, 333-34 (9th Cir. 1993)
31. The cases cited by Respondent do not support a contrary conclusion. Mayes v. State Board
of Corrections, 224 Ga. 454 (1968), dealt not with the State's failure to disclose information, but
with the consequences of a defendant's conscious decision to give a false name when he was
booked into the jail. United States v. Payne, 63 F.3d 1200, 1209 (2d Cir. 1995), rejected the
suggestion that defense counsel had a duty to scour the court files of every state witnesses for
potentially favorable information: "Nor are we persuaded that the government's duty to produce
the [state witness's] affidavit was eliminated by that document's availability in a public court file.
We have seen in the record of the present case no indication that Payne's counsel was aware of
facts that would have required him to discover the affidavit through his own diligent
investigation on behalf of his client."
32. Palmer, 279 Ga. 852.
33. T.VIII at 61; T.X at 196.
34. PX 274 (Notice of In Custody Statements, dated 10/31/1987).
35. HT 279,403, 1857.
36. RX 11.
37. ROA 346-47, 350-53.
38. HT 279-80; 2HT 90-91; 347-48.
39. 11/11/87 P.T. 28.
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40. Id. at 28.

41. 11/18/87 PT 12-14, 27-28.
42.

~

at 44-45, 49.

43. ~at49.

44. T.VIII 61.
45. T Vill at 76.
46. T. VIII at 93.
47. T. IX at 196.
48. HT 279-80, 403, 1859; 2HT 90-91, 348, 351.
49. 2HT 351. In his testimony before this Court, the District Attorney would not concede that
he had a duty to correct Morris's false testimony about the note. 2HT 220-21. The Court finds
that the District Attorney did have such a duty. Napue v. Illinois, 360 U.S. 264,270 (1959);
Georgia Rules of Professional Conduct, Rule 3.3(a)(3) and Comments.
50. United States v. Bernal-Obeso, 989 F.2d 331, 336 (9th Cir. 1993).

51. ~.; accord, United States v. Brumel-Alvarez, 976 F.2d 1235, 1244 (9th Cir. 1992)
("Evidence that [the informant] lied during the investigation ... would be relevant to his
credibility and the jury was entitled to know of it."). ·
52. HT 279-80.
53. H.T. 403.

54. HT 1859 (emphasis added).
55. HT 1859. Given that Morris's prison records place his IQ in the range of mental
retardation, PX 96, the Court is dubious of the suggestion that Morris would have been clever
enough to lead Agent Rowe to believe that Mr. Lee had written the note without making a direct
representation to that effect. See additionally the supplement to this endnote on page 188.
56. T. VIII at 93,
57. id. at 76, T. IX at 196-97.
58.

T. IX at 196.

59. PX97.
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60. 11/16/87 PT20-21.

61. T.VIII at 60-61.
62. See PX 96, 139.
63. The order indicates that it was prepared by Assistant District Attorney Bob Crowe, and
contains a handwritten reference to another Assistant District Attorney, Steve Kelley. Kelley was
involved in the prosecution of Morris's aggravated assault charge, see PX 125, and also assisted
the District Attorney in the Lee prosecution. See,~' 7/30/87 PT; 11/16/87 PT 24.
64. PX 97. Petitioner contends that the reference to the pending aggravated assault charge was
merely a pret~xt. The aggravated assault charge was scheduled to go to trial on September 22,
1986, until Morris delivered the alleged confession to Agent Rowe on September 12, 1986. PX
221. The case disappeared from the trial calendar, and wasn't re-set until it the District Attorney
set it for trial on November 30, 1987 - ten days after Morris was to testify against Mr. Lee. PX
124. The November 1987, trial date also passed, and the charge was ultimately nolle pressed in
September 1988. PX 125.
65. See ROA 51.

66. PX 98, PX 188, exhibit 13.
67. Morris testified in a pretrial hearing that he was transferred to the Wayne County jail in
response to threats to his safety. 11 /16/87 PT 21. That testimony is not consistent with the terms
of the ex parte order, which offers no such justification, nor does it seem a plausible course of
action by the Department of Corrections. Morris was in protective custody at Coastal
Correctional Institution, which presumably would have adequately insured his safety. Moreover,
a state correctional facility used for inmates considered to be in special jeopardy, such as former
police officers, would arguably have been a preferable alternative location for Morris's
incarceration if his safety could not be insured at Coastal C.I.. Indeed, Wayne State Prison, in
Wayne County, serves that function for the Department of Corrections.
68. Fourth,Petitioner could have argued that the fact that Morris was investigated for a
theft while in the Wayne County jail suggests that Morris had yet to rehabilitate himself.
Given Morris's subsequent criminal history, such an argument would have been wellfounded. PX 212-20.
69. See PX 96-97.
70. PX254.

71. HT 1116.
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72. This was he case number for one of the burglary charges to which Morris's pied
guilty on August 29, 1986, see HT 1120.
73. HT 1116.
74. PX 254.
75. RX 8, 9.
76. Respondent refers to the written record of Morris's statements, and the statements of other
witnesses, as "summaries." In addition to the information set forth in the body of this Order, this
Court t treats them as prior inconsistent statements because they are the only record of the
statements of the witnesses, and because Agent Rowe testified that the "summaries" were typed
up from his contemporaneous notes of what the witnesses had said. PX 188, pp. 43-45.
Moreover, the District Attorney testified that he relied upon the "summaries" in preparing his
witness examinations. PX 25 is a handwritten statement, signed by Morris, Agent Rowe, and
Wayne County Sheriffs Detective Callaway, that tracks almost verbatim the 4/7/1987 typed
statement, RX 10. The Court finds that Petitioner's counsel could have laid an adequate
foundation for the accuracy of the summaries. if they had been disclosed at trial. It would defeat
the purposes of Brady to hold that the GBI could insulate witness statements from disclosure
merely by failing to have the witnesses sign their statements. In any case, the appropriate forum
to hash out discrepancies between pretrial statements is the adversarial process of trial, when a
witness would have an opportunity to reconcile any inconsistencies. That was not possible in
this case, because the State failed to disclose any of the inconsistent pretrial statements by its
witnesses.
77 .. See RX 8 (9/12/1986 statement); PX 254 (9/15/1986 polygraph examination); RX
10 (4/7/1987 statement); RX 11 (10/17/1986 report regarding threatening note).
78. PX 26.
79. HT 2880.
80. HT 2883.
81. There are a number of inconsistencies between the statements in terms of who
initiated the alleged conversation. HT 2880-85.
82. See.~ H.T. 2880
83. H.T. 2883-85. Petitioner suggests that the changes in Morris's account of the alleged
confession may have been intended to insulate the statements from challenge on Fifth and Sixth
Amendment grounds by casting the alleged statements as "volunteered" statements, rather than
statements "deliberately elicited" by a state agent. See Rhode Island v. Innis, 446 U.S. 291
(1980); Massiah v. United States, 377 U.S. 201 (1964); United States v. Henry, 447 U.S. 264
152

(1980). Petitioner also argues that under the circumstances of either version of Morris's story,
the incriminating statements allegedly elicited from Mr. Lee would have been the product of a ·
surreptitious interrogation, rather than a casual conversation. fum:y, 447 U.S. at 271.
84. HT 2884) T.VIII 59.

85. 2HT118-19.

86. PX 188 at 66; 2HT 119.
87. Morris testified that he was reading from the Old Testament when the alleged
confession occurred. What is interesting about the testimony by Morris that he was
reading from the Old Testament is that a "quick search" of the King James Version of
the Bible on BibleGateway.com using the terms "confess" and "forgive" reveals only one
passage in the Bible that utilizes those two terms, namely 1 John 1:9 which reads "If we
confess our sins, he is faithful and just to forgive us our sins, and to cleanse us from all
unrighteousness." 1 John, of course, is a book in the New Testament.
88. PX26.
89. HT 3025.
90. PX 26 (dated November 19, 1986).
91. HT 1084
92. This Court does acknowledge, however, that if the Petitioner's trial counsel had been
provided with the Brady material previously found undisclosed in the State's file, the trial court
might well have sided with the Petitioner in the hearing on whether or not Morris was a state
agent at the time of the Petitioner's alleged confession.
93. PX123-125.
94.

PX 221.

95. PX 124, 12S.
96. ROA 348-49.
97. ROA 348.
98. 11/11/87 PT 2.
99. 11/11/87 PT Hrg 6.
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100. Id. at 7.
101. T. VIII at 83-84.
102. T. VIII at 90-91
103. It should be remembered that (1) the trial court at least tacitly ordered the District Attorney
to get the information about this pending charge to the defense counsel; (2) there was no second
attorney to help investigate the case and there was a maximum for which the county would pay
the defense investigator; (3) the assistant district attorney represented that the case had been
dismissed; and (4) there was little time for the defense counsel to make his own investigation
into this matter. Accordingly, this Court finds that, under these circumstances, the information
was not otherwise available to the Petitioner for Brady or Giglio purposes.
104. PX 124, 125.
105. PX 275.
106. PX 124.
107. Had Morris been convicted of aggravated assault he could have been sentenced
to one to twenty years in prison for aggravated assault; and his parole on the burglary
convictions would have been subject to revocation; and the sentence in the aggravated
assault charge could have been made consecutive to the remaining sentence on the
burglary charges.

108. PX 125.
109. Giglio, 405 U.S. at 154.
110. T. VIII 60; see also, 11/11/87 PT 60 (Johnson); 11/16/87 PT 29-35 (Morris
111. All of the following information was known to the State prior to trial, or while Mr. Lee's
direct appeal was pending, and should have been disclosed:
•
Morris's FBI rap sheet lists additional theft and burglary charges that pre-dated his
aggravated assault and burglary arrests in 1986. PX 243, p. 21.
On 11/12/1986 Morris's p~ole officer noted that Morris "should be considered a poor
•
parole risk." PX 243, p. 16. By September 1987, two months before Mr. Lee's trial,·
Morris had not reported for parole supervision in three months. PX 243, p. 29.
•
Morris was tested by the DOC in Octol:>er 1986, and was found to have a reading ability
below the third grade level. PX 243, p. 17. A later report describes him as "functionally
illiterate". PX 243, p. 57. This information certainly casts some objective doubt upon
Morris's testimony that he was reading the Bible when Mr. Lee allegedly confessed to
him.
•
Morris's self-serving description .of the burglary charges places equal responsibility for
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•

•

the burglaries upon his co-defendants. PX 243, p. 4, 11-13. The District Attorney's
office apparently didn't believe Morris: the post-sentence investigation report notes that
the charges against Morris's co-defendants in both Glynn County burglaries were no1le
prossed on 10/21/1986 by the District Attorney's office. PX 243, p. 12-13.
Following his arrest for a burglary and possession of a deadly weapon in Appling County
less than five months after Mr. Lee's trial (and while Mr. Lee's direct appeal was
pending), Morris's parole was revoked. PX 243, p. 33. In a 4/l 7/1988 Delinquent
Report detailing the basis for the parole revocation, Morris once again minimized his role
in the burglary, claiming that he was simply walking by when he discovered the window
of the hardware store had been broken, whereupon he helped himself to several knives
and a water pump. PX 243, p. 35.
The parole officer noted in a later report that Morris "was a key witness in a death penalty
case in this judicial circuit." PX 243, p. 53.

112. PX 124, 125
113. PX 243, p. 9, PX 98
114. PX 243, pp. 5, 36, 36, 53;
115. PX 243, p. 24.
116. PX 243, p. 35
117.

PX 243, PX 243, p. 35.

118. See PX 96, 139.
119. Bell v. Bell, 460 F.3d 739, 753-54 (6th Cir. 2006). (Emphases added.)
120. These facts withheld by the prosecution team are, in and of themselves, exculpatory,
impeaching evidence, even in absence of any tacit agreement.
121. See United States v. Sanfilippo, 564 F.2d 176, 179 (5th Cir. 1977) (defendant's
conviction reversed because "Government not only permitted the false testimony of one
of its witnesses to go to the jury, but argued it as a relevant matter for the jury to
consider").

122 .. See, T.IX at 153, 183-185, 191-194, 196-198.
123. Giglio v. United States, 405 U.S. 150 (1972)(knowledge that a witness testified
falsely is imputed to other members of the prosecution team).
124. Id. at 196-97 (emphasis added)
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125. HT 279, 403, 1859; 2HT 348, 351.
126. Alcorta v. Texas, 355 U.S. 28, 31 (1957)(due process violated where "testimony,
taken as a whole, gave the jury [a] false impression").
127. T. VIII at 184.

128. This Court has found, inter alia: 1) that the District Attorney's Office advised the
Department of Corrections that Morris had testified previously against numerous inmates; 2) that
Morris received two concurrent ten year sentences on his burglary charges, but was paroled only
seven and a half months after his sentencing; 3) that through the intercession of the District At
tomey's Office, Morris was allowed to served the bulk of his sentence in the Wayne County jail,
rather than in a state prison; 4) that Morris was permitted to be a trustee while in the Wayne
County jail; 5) that the trial on Morris's aggravated assault charge was continued after he
provided the State with an alleged confession by Petitioner; 6) that the trial on Morris's
aggravated assault charge was re-set for two weeks after Morris was to testify against Petitioner,
was once again continued, and was later nolle pressed; 8) that another aggravated assault charge
against Morris the month before Petitioner's trial was dismissed through the personal
intervention of Mr. Thomas; and 9) that the parole board was repeatedly apprised of Morris's
assistance to the State in Petitioner's case.
129. Id. at 184-85.

130. As the District Attorney succinctly stated in his undisclosed letter to the parole board,
without Sherry Lee " we would not and could not have gotten a conviction and death penalty in
[Petitioner's] case." PX 132, p
131. ROA 40, 43, 108, 116, 356.
132. 6/22/1987 PT 20-22.
133. T.Vll 119 (State's Exhibit 111); PX 16.
134. RO.A. 40; see Giglio v. United States, 405 U.S. 150 (1972); United States v.
Bagley. 473 U.S. 667 (1985).
135. ROA 40-41.

136.

kl

137. ROA42.
138. ROA43.
139. ROA 116.
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140. See H.T. 1038-1055, 1123-1126.
141. HT 1039-40.
142. HT 2609-2610.
143. HT 1041.
144. HT 1927; 2HT 100, 102.
145.

kl, HT 1921.

146. HT 1042.
147. HT 1043; HT 1737.
148. Whether the statement that she had failed the polygraph was false is immaterial since
trickery is a legitimate type of interrogation. On the other hand, the inaccuracy of the
polygraph examiner's finding of deception could have been used to attack the
unreliability and impropriety of the State's investigation: PX 253; see Kyles, 514 U.S. at
453 (State suppressed evidence "that the investigation was limited by the police's
uncritical readiness to accept the story and suggestions of an informant whose
accounts were inconsistent"); see also id .. at 446 (evidence suppressed by the State
"carried within it the potential for the discrediting of the police methods employed in
assembling the case"); id. at 446 n. 15 (materiality of suppressed evidence is enhanced
when "probative force of evidence depends on the circumstances in which it was
obtained, and [the suppressed evidence] raise[s] a possibility of fraud");
149. HT 1044.
150. ~ . T. VIII 190,
151. The fact that Petitioner made a specific request for this kind of information - - and that he
was constrained to develop a defense without knowledge of the existence of these inconsistent
statements - - is relevant to this Court's assessment of the force and materiality of the evidence.
As the United States Supreme Court has observed, "[w]hen the prosecutor receives a specific.and
relevant request, the failure to make any response is seldom, if ever, excusable." Agurs, 427 U.S.
at 106. See also United States v. Bagley. 473 U.S. 667,682 (1985):
an incomplete response to a specific defense request not only deprives the defense
of certain evidence, but also has the effect of representing to the defense that the
evidence does not exist. In reliance on this misleading representation, the defense
might abandon lines of independent investigation, defenses, or trial strategies that
it otherwise would have pursued ....And the more specifically the defense requests
certain evidence, thus putting the prosecutor on notice of its value, the more
reasonable it is for the defense to assume from the nondisclosure that the evidence
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does not exist, and to make pretrial and trial decisions on the basis of this
assumption.
Id. at 682-683.
152. see H.T. 1064-68, 2HT 107-10, 118-19
153. 2HT 107-110, 118-19.
154. HT 1044, 1051; 1123.
155. T. VIII at 119.
156. HT 187, 1806.
157. HT 1064.
158. T.VIII at 119.
159. See O.C.G.A. § 24-9-83.
160. HT 1123.
161. T. VIII at 121-22.
162. T.I 12.
163. HT 1048.
164. HT 1126. Ms. Lee had previously, .and subsequently, described guns as "western type" and
"western cowboy-type" guns. E.g. HT 1046 (10/15/86 Statement); HT 1126(11/11/86
Statement); T. VIII at 137. It appears to this Court implausible that someone who described
firearms in such unsophisticated, child-like terms would note the caliber and type of a gun being
hurriedly carried out of a house in which three people had just been killed. Because the State ·
concealed all this information, though, Petitioner was deprived of an opportunity to argue that the
information and detail was supplied by Jerry Rowe, based on the weapons he collected from
Donald Allen. See HT 1121-22.
165. HT 1121, 1122.
166. HT 1179.
· 167. T. VIII at 132-35. In reviewing the typed notes of Ms. Lee's statements, Johnson noted the
inconsistency. His notes read as follows:
They took two guns from Jones house
Double-barrel old-timey gun
22 rifle BB gun
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HT 1065. Johnson acknowledged her testimony about the "Double-barrel old-timey gun" with a
check mark; the absence of any testimony about the "22 rifle BB gun" is reflected by the absence
of a check mark. Id.
168. HT 1048, 1126, 1054.
169. T.VIII at 137.
170. HT 1067.
171. T. VIII 137.
172. HT 1212-13.
173. 2HT 100,108-110, 118-120.
174. O.C.G.A. § 24-9-83.
175. . See Kyles, 514 U.S. at 453 (State suppressed evidence "that the investigation
was limited by the police's uncritical readiness to accept the story and suggestions of an
informant whose accounts were inconsistent"); see also id .. at 446 (evidence
suppressed by the State "carried within it the potential for the discrediting of the police
methods employed in assembling the case"); id. at 446 n. 15 (materiality of suppressed
evidence is enhanced when "probative force of evidence depends on the circumstances
in which it was obtained, and [the suppressed evidence] raise[s] a possibility of fraud").
176. Kyles v. Whitley. 514 U.S. 419 (1995); Brady v. Maryland, 373 U.S. 83 (1963);
United States v. Bagley. 473 U.S. 667 (1985).
177. Post-Hearing.Brief of Respondent at 37.
178. O.C.G.A. 16-6-5. l(c)(l) provides that "[a] person commits sexual assault when such
person has supervisory or disciplinary authority over another person and such person engages in
sexual contact with that other person who is: (A) in the custody oflaw... " As the court of appeals
has noted, this principle is rooted in "'the unbelievable disparity in power' between an inmate and
correctional officer, the control of the officer over the inmate, the ability of the officer to
intimidate the inmate and the substantial restriction upon the inmate's right to liberty." Lee v.
State, 210 Ga.App. 862,438 S.E.2d 108, 109 n.l (1993)
179. HT1750.
180. HT 1176, 1712-13.
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181. Ms. Lee's trial attorney, a former assistant district attorney, also functioned as a member of
the prosecution team in this case. He accompanied GBI agents to search the home of Larry Lee's
mother under false pretenses, claiming to be looking for something to help Sherry (Mrs. Lee's
. daughter-in-law). HT 1749. He participated in the interrogation of Ms. Lee, allegedly obtaining
information from Sherry at the request of the investigating agents. HT 1763. He encouraged her
to continue testifying when she broke down in the middle of her trial testimony. HT 1752.
Where a co-defendant's attorney works so closely with investigating agents and the District
Attorney's office, acting at the direction of those authorities, he becomes a functional member of
the prosecution team for Brady purposes. The Sheriffs Department housed Petitioner, Ms. Lee
and David Morris prior to (and subsequent to) the capital trial, and moved Ms. Lee into an
especially crude cell at precisely the time the state was pressuring her to cooperate. HT 1176,
1721. The Sheriffs Department facilitated contact between GBI Agent Rowe and David Morris,
and relayed messages from Morris to Rowe. HT 265. The Sheriffs Department moved David
Morris to a single cell next to Petitioner just eleven days after Morris was first contacted by GBI
Agent Rowe, in an otherwise inexplicable departure from its standard operating procedures. HT
1083. The District Attorney and the investigating agents made regular visits to contact inmates at
the jail (including David Morris and Sherry Lee), and were personally familiar with the layout
and conditions of the jail cell where Ms. Lee was held. HT 1833. The District Attorney and
investigating agents had direct and unfettered access to the files of inmates at the jail, HT 1620,
which included records of the pregnancy test which was administered to Ms. Lee 14 months after
her arrest, and the sexually transmitted diseases she contracted as a result of the assaults. HT
632, 634, 636. The jail administrator, Major Walker, notified the District Attorney as soon as he
received a subpoena from the defense requesting information about Ms. Lee and David Morris,
HT 397-98, 1568, and kept the District Attorney informed about his response to the defense
subpoena. HT 1091.
182. Compare generally Kills on Top v. State 273 Mont. 32,901 P.2d 1368, 1375-78 (1995).
183. PX 132; see also PX 128, 131 (letters from Sherry Lee's attorney to the parole
board referring to Mr. Thomas's letter).
184. PX 132.
185. Bell v. Bell, 460 F.3d 739, 753-54 (6th Cir. 2006).
186. Post-Hearing Brief of Respondent at 43.
187. United States v. Agurs, 427 U.S. 97, 103 (1976); Giglio v. United States, 405
U.S. 150 (1972); Kyles, 514 U.S. at 433, n. 7; Byrd v. Owen, 272 Ga. 807, 812 (2000).

188. T.VIII 188-93.
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189. As noted previously, this was also inaccurate. The State had advised Ms. Lee that she and
Petitioner had been implicated in the Jones murders by David Morris.
190. Mr. Zipperer testified in his habeas deposition that he couldn't believe that the District
Attorney would have agreed to grant immunity without knowing exactly what Ms. Lee would
testify to. HT 2988. Without Ms. Lee's pretrial statements showing the District Attorney's
attendance at her pretrial interviews, there was nothing he could do to establish that Ms. Lee had
testified falsely about it, other than ask her. Id. In the evidentiary hearing, Mr. Thomas ~ould
not acknowledge that a prosecutor has a duty to correct testimony that he knows is false. 2HT
220; see Napue v. Illinois, 360 U.S. 264,269 (1959); Byrd v. Owen, 272 Ga. 807, 811 (2000).
191. HT1044.
192. HT 387.
193. T.Vlll 19-91, 193.
194. 2HT 200.
195. 19.:. at 178.
196. Cf Alcorta v. Texas, 355 U.S. 28, 31 (1957); Napue v. Illinois 360 U.S. 264, 26970 (1959); United States v. Mcclintic, 570 F.2d 685, 692 (8th Cir. 1978) (failure of
government to correct "misleading impression" regarding witness's pending charges);
United States v. Anderson, 574 F.2d 1347, 1355 (5th Cir. 1978) (prosecutor allowed
"jury to be presented with a materially false impression"); United States v. Butler, 567
F.2d 885, 891 (9th Cir. 1978) (witness paraded himself in "false colors"); Levin v.
Katzenbach, 124 App. D.C. 158, 363 F.2d 287, 290 (D.C. Cir. 1966) (presenting "false
picture" of the facts); Scott v. Foltz, 612 F. Supp. 50, 57 (E.D. Mich. 1985) Oury "clearly
misled" concerning witness plea agreement); United States v. Stifel, 594 F. Supp. 1525,
1539 (N.D. Ohio 1984) ("materially misleading" testimony concerning witness plea
agreement).
197. PX121.
198. 2RX 19, 20,
199. PX 119 (witness list); PX 193, exhibit 3 (subpoena)
200. PX 120.
201. The District Attorney employed the same tactic with Glynn County Detective David
Dowdy, who was subpoenaed to testify at the criminal trial, but was informed by his superior
shortly before trial that the District Attorney had released him from the subpoena. 2 ·HT 5 61-62.
Mr. Dowdy testified in the habeas hearing that, had he taken the stand at Petitioner's trial he
would have testified to his belief that Mr. Lee was not was involved in the Jones murders; his
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professional judgment that the Jones murders were inconsistent with Mr. Lee's burglary modus
operandi; and his recommendation that the Yarbrough brothers should have been investigated for
the Jones murders. 2HT 549-59, 596-97.
202. T.VIII 196-98.
203. HT 1079 (PX 23) ..
204. HT 1080 (PX 24).

205. T. VIII at 196-98.
206. PX 115.
207. HT 1289; 1435-36.
208. T.VIII at 198. The defense unreasonably failed to interview either Moody or Grant prior
to trial. The reason cited by the defense investigator for not interviewing Moody was that she
either had no phone, or had an unlisted phone number. 2RX 73. The State's tardy addition of
Grant to its witness list two weeks before trial, and Grant's subsequent "release" from the State's
subpoena, explains but does not excuse defense counsel's failure to interview Grant.
209. ROA 117. ·
210. 6/22/87 PT 21.
211.

ROA 117.

212. Bagley. 473 U.S. at 682-683 (emphasis added).
213. Id.
214. See PX 121.
215. Respondent does not dispute Petitioner's contention that the disclosure of the
Grant and Moody statements would have led to the discovery of evidence presented by
Petitioner that tends to link the Yarbrough brothers to the Jones murders. A competent
defense investigation (not to mention a competent police investigation) should already
have been looking at the Yarbroughs as suspects, given their March 1987 arrest in
another brutal murder in Wayne County. It would have required no great effort for
defense counsel to triangulate the information provided by Grant - a small pickup with
writing on the side and a silver sports car - with the information available at the time
and presented to this Court regarding vehicles owned and used by the Yarbrough
brothers - including a small pickup with writing on the side and a silver sports car, see
2HT 414-36 (James Adams); 2HT 437-452 (Donna Crummey); 2HT 453-99 (Annette
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Coulson -testimony sealed); 2HT 500-28 (Rita Dutton -testimony sealed); PX 121
(affidavit of Jimmy Grant) see also PX 256-261 (affidavits regarding Yarbrough
vehicles), and the other information that implicates the Yarbroughs in the Jones
murders.
Had the State complied with its duty to disclose that a member of the
prosecution team in this case, Glynn County Police Detective David Dowdy, had
advised them of reasons why he suspected the involvement of the Yarbroughs (and not
Petitioner) in the Jones murders, see PX 122 and 2HT 529-612, the link between
Grant's account and the Yarbroughs would have been made even stronger.
Finally, had the State disclosed the compelling similarities between the murder of
Gwen Strickland by the Yarbroughs and the murder of the Jones family (for example,
the callousness and extreme brutality, the use of a shotgun, the theft of a money bag,
the business relationship and animosity between the Yarbroughs and the victims), or
had defense counsel independently discovered those similarities, Grant's account
would have been a key element of an affirmative case that the Yarbroughs had
committed the Jones murders.
216.Stovall v. Denno, 388 U.S. 293, 302 (1967) Indeed, the GBI admitted in a deposition
prior to the evidentiary hearing that the best practice in securing identification testimony is to
show the witness multiple pictures of similar-looking subjects as soon as possible after the event
was witnessed. PX 186, pp. 265-67.
217. PX 121.
218. Kyles, 115 S.Ct. at 1571.
219. Gibbons v. State 248 Ga. 858 (1982).
220. Id. at p. 864. (Emphasis added.)
221. ROA 44, 360.
222. 11/11/87 PT 44.
223. l_g_. at 46-4 7.
224. Id. at 51-58.
225. HT 1213.
226. T.VIII 3-39,
227. T.VIII 42-44.
228. T.Vlll 133.
163

229. T.VII 12, 22, 117.
230. PX 95 (emphasis added).
231. T.IX

at 161, 175-76.

232. These "lists" or inventories include (1) the GBI report listing the contents of the safe in the
Jones' residence, including an item described as an "inventory of guns owned by Clifford Jones,"
PX 18 (HT 1060); (2) the "inventory of guns owned by Clifford Jones," PX 19, which was
identified and authenticated by Mr. Jones' daughter, RX 11, p. 68 and exhibits 1-4; and (3) a
second list of guns, which corresponds to notations on Mr. Jones's gun inventory. PX 20.
233. While Responde nt disputes the conclusions drawn by Petitione r as to the meaning and
significance of PX 19-20, the Court's findings are based on its independent review of the gun
lists, and logical deductions from the evidence. Rather than identifying deficiencies in
Petitione r's proof, Respond ent's objections point up the dilemma created by the State's failure to
disclose this information at the time of trial, when memories would have been fresh, and
definitive explanations could have been readily obtained. As with other issues of suppressed
evidence, the Court believes that Petitione r's jury should have had an opportunity to consider all
of this evidence and draw its own conclusions. A reasonable jury presented with PX 19-20 - and
all of the other evidence suppressed by the State - could have viewed the gun inventory evidence
as impeaching the testimony of the State's witnesses that State Exhibit 1 "looked like" one of
Clifford Jones's guns, and the District Attorney's argument as to the link between the guns and
the Jones family.
234. HT 1063. Evidently the State later determined that these guns were not missing, or
otherwise accounted for them. The gun inventory was recovered on May 6, 1986; by the date of
the FBI report on June 26, 1986, PX 95, the State had conclude d that there were no guns missing
from the home. Agent Rowe conceded as much in the hearing. 2HT 103-04.
235. PX 19; HT 260-61.)
236. PX 20.
237. HT 1063.
238. T.IX

at 161.

239. The gun lists account for testimony that Mr. Jones owned guns that "looked like" State's
Exhibit 1, and would have provided a clear explanation for why the witnesses did not positively
identify it. Petitioner could have argued that State's Exhibit #1 merely resembled one of Mr.
Jones's rabbit-eared guns, but that it was not one of the six rabbit-eared guns in his collection.
Petitioner could have sought access to Mr. Jones's gun collection and presented evidence and
argument that the gun recalled by witnesses for the State was still in the house after the murders,
for example, by asking the State's witnesses to identify the guns belonging to Mr. Jones from a
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randomized "lineup" of the six rabbit-eared guns from the Jones home and State's exhibit #1.
240. No witness testified that the rusted handguns recovered in Arizona had any connection to
the Jones family whatsoever. The only witness testimony about the rusted handguns came from
the officer who recovered the guns based upon information provided by Sherry Lee.
241. See Agurs, 427 U.S. at 112-13 (assessment of materiality must consider the
fragility of the State's case).
242. This illustrates why the Supreme Court has held that cumulative assessment of materiality
is required. The true impact of the due process violation can only be gauged by a consideration
of how all of the favorable information withheld by the State would have fit together at trial.
Defense counsel in possession of some, but not all, of this information only would have had
certain avenues of argument open to him. But with all the evidence in his possession, defense
counsel could have effectively determined how to utilize it, and how to display to the jury the
complex interrelationship of these disparate pieces of favorable information. Kyles, 514 U.S. at
439.
243. HT 1048; 2HT 102-03.
244. PX 19, 20, 95; 2HT 103-04.
245. HT 1121; 2HT 103-04.
246. HT 1179.
247. PX 106; 2HT 103.
248. 2HT 105; see also T.VIII 132-35; 2HT 106.
249. 2HT 103-07.
250. 2HT 118-19.
251. PX 188 at 66; 2HT 119.
252. State's Exhibit 1 was weakly circumstantially linked to Petitioner through his
'brother Bruce, who had fenced the shotgun through a cousin in Augusta. Petitioner
argues that the State concealed information that this gun was stolen from a Bryan
County burglary. The witnesses produced by Petitioner's habeas counsel are no more
sure in their identification of State's Exhibit 1 as coming from the Bryan County
residence than the State's witnesses are with -respect to the Jones' home as being the
origin of that "rabbit eared" shotgun. Nevertheless, Petitioner essentially argues that
the District Attorney should have disclosed that State's Exhibit 1 "could" have come
from the Bryan County residence rather than the Jones' residence. Petitioner has failed
to show a Brady violation with respect to this information.
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253. PX 95, 109, 110.
254. PX 95. The FBI documents clearly indicate that the OBI, the Wayne County Sheriffs
Office, and the District Attorney's Office were involved in soliciting the assistance of the FBI in
the investigation of the Jones murders. The FBI was thus a member of the prosecution team for
Brady purposes, and information in the possession of the FBI is imputed to the State. Kyles, 514
U.S. at 437.
255. Despite Mr. Lee's requests for production under the Open Records Act and by subpoena,
the OBI never produced any records concerning its request for assistance from the FBI or the
information it supplied to the FBI. Neither the GBI's 30(b)(6) designee nor Agent Rowe could
account for loss of all of the OBI' s records regarding its dealings with the FBI on this case. PX
186, 188. The State has a continuing obligation to disclose favorable information that extends
through the habeas process, Thomas v. Goldsmith, 979 F.2d 746, 749-50 (9th Cir. 1992);
Strickler v. Greene, 527 U.S. 263,281 (1999), and the State's loss or destruction of the
information provided to the FBI raises the spectre of an independent due process violation. See
California v. Trombetta, 467 U.S. 479,489 (1984).
256. PX 95.
257. PX 95.
258. · PX 110. Agent Rowe testified that he did not remember having seen the FBI profile
information, though he acknowledged that he was the person who received information from the
FBI on this case. 2HT 124. Agent Rowe also testified that the investigative case file should
contain records of all information exchanged with the FBI, but that the file contains absolutely no
record of the GBI's dealings with the FBI. 2HT 81-83. He could not explain the disappearance
of the FBI-related records. 2HT 83. Whether the OBI actually received the FBI profile
information or not is immaterial; because the FBI was a part of the prosecution team, the
knowledge of such information is imputed to the prosecutor. Kyles, 514 U.S. at 437.
259. 2HT 119-20.
260. The suppressed GBI/FBI records could have been fertile ground for a competent
pretrial defense investigation. Assuming that the State had disclosed all favorable
information in possession of the prosecution team, the many similarities between the
Jones and Strickland murders would have substantially fit the State's investigative
theory, and could have led competent trial counsel to the Yarbrough brothers.
The Jones Murders:
• The Jones murders were particularly violent, with multiple injuries to the
victims.
• The murders occurred very early in the morning in an isolated rural area.
• The only thing of value taken from the home was a money bag. PX 95.
• It is likely that the perpetrators were known to the Joneses. PX 95.
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• It is likely that the perpetrators expected that Nina Jones would be the only
person at home that morning, since her daughter was going to the beach and her
husband and son had gone fishing that weekend. PX 95.
• Robert Yarbrough was well-acquainted with the traditional pre-graduation
beach trips of local high school students, and went himself on occasion. PX 195.
• The Jones family had several dogs known for barking, and several cars were
in their driveway, making it likely that the perpetrators would expect that whoever was in
the house would be alerted to their arrival. PX 95.
• Because the perpetrators were probably known to the Joneses, anyone in the
house would be able to identify them, and would have to be killed.
• Jimmy Grant saw two vehicles speeding away from the Jones home: a car and
a small pickup truck with writing on the side. PX 121.
• Robert Yarbrough had approached a high school friend about joining him and
Joe in casing the Jones family's restaurant to see how much money they brought in.
2HT 414-36.
• In the days after the Jones murders, Joe Yarbrough bore deep scratches on
his arms like one would expect from a violent struggle. 2HT 453-513 (testimony
sealed).
The Strickland Murder:
• Nine months after the Jones murders, Joe Yarbrough and Robert Yarbrough
committed the violent murder of Mrs. Glenda Ann Strickland. Robert Yarbrough
confessed to the crime, and implicated his brother in the murder.
• Joe Yarbrough had previously worked with Mrs. Strickland at the convenience
store, and he and Robert had spent time with her the evening before they murdered
her.
• Joe Yarbrough knew from that experience that she would be leaving her rural
home early on a Monday morning to open the store.
• The night before the murder Joe Yarbrough had asked her where she lived,
and knew that she would be traveling along an isolated country road.
• Joe Yarbrough knew that she would be carrying a money bag with cash for the
store.
• The only thing taken from Mrs. Strickland was a money bag.
• The Yarbroughs knew from the outset that Mrs. Strickland could identify them,
and would have to be killed.
• The Yarbroughs worked in a plumbing and electrical business, and were
known to drive a small pickup truck with the business name on the side.
The disclosure of the FBI records confirms that the evidence established with
clarity: the State's case was founded solely upon the testimony of two witnesses: Sherry
Lee, who received immunity for her cooperation with the State; and David Morris, a
recidivist burglar with a powerful undisclosed motive to fabricate a confession by
Petitioner. In contrast, the case that could have been presented against the
Yarbroughs was consistent with the crime scene and physical evidence, and would
have found ample support through witnesses without inherently suspect motives for
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testifying against the defendants.
261. 2 HT 529-612; 2 HT 66-194 (Agent Rowe); 2 HT 195-326 (Glenn Thomas, Jr.); 2
HT 327-413 (John Johnson).
262. See 2HT 531.
263. PX 122; 2HT 565.
264. 2HT 544-45.
265. PX 122; .2HT 549.
266. PX 122, 2HT 547-48
267. PX 122; 2HT 552-53, 561-63; see ROA 117 (Petitioner's Amendment to Motion for
Discovery of Favorable Evidence, requesting "the substance of any oral statement of
any witness which refers to any opinion, belief, observation, or fact indicating that any of
the crimes charged in the indictment may have been committed by someone other than
the defendant.").
268. 2HT 561-62; see also PX 122.
269. With the information from Grant's statement, and the information from Mr. Dowdy,
Petitioner's habeas investigation began to focus on the Yarbroughs as possible
suspects in the Jones murders. It was quickly learned that the Yarb_rough family lived
close to Empire Road, which brought the information regarding the Empire Road
investigation into new prominence. After obtaining information on the State's
investigation of the Strickland murders, Petitioner's habeas investigator began
contacting relatives and acquaintances of the Yarbrough brothers to discuss the Jones
murders. In a matter of weeks, Petitioner's habeas investigator and counsel had
gathered the information implicating Robert and Joe Yarbrough in the Jones murders
that has been presented to this Court. There can be no question that this information
was not discovered by happenstance; it was the product of a reasonable investigation
based upon habeas counsel's analysis of information that was never disclosed to trial
counsel, although it could have been discovered by trial counsel who conducted a
reasonable investigation based upon the witness list furnished to trial counsel, if such
trial counsel was not limited to one attorney.
On March 9, 1987, before Petitioner had even been arraigned, Joe Thomas
"Tommy" Yarbrough and Robert Andrew "Andy" Yarbrough killed Glenda Ann Strickland
in Wayne County. The Georgia Supreme Court summarized the incident as follows:
After the victim left her home early the morning of March 9, 1987, to open
the convenience store she managed in Wayne County, she was run off
the road in her car and killed by a shotgun blast to her head. The store's
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receipts were taken from her car and the car set afire. The defendant's
truck was seen parked along the road shortly before the murder and a
work glove, which matched another found in the defendant's truck, was
found at the scene of the shooting. The defendant claimed his brother,
Robert, committed the crimes. Saying he thought he knew where Robert
had hidden the stolen items, the defendant retrieved the money bags
containing credit card receipts and checks made out to the store from a
dumpster and two plastic bags containing cash from a hole in the ceiling
of the service station the defendant operated with his brother, which was
next door to the convenience store managed by the victim. Robert
pleaded guilty and testified on behalf of the state, relating how the
defendant and he had waited by the side of the road for the victim and
had run her car off the road before the defendant shot her three times as
she tried to escape from the car.
Yarbrough v. State, 261 Ga. 169, 170 (1991).
Immediately after his arrest, Robert Yarbrough gave a statement to investigators
implicating his brother Joe in the killings. The State sought the death penalty against
Joe Yarbrough. The jury convicted Joe, and sentenced him to life imprisonment.
Robert Yarbrough, represented by the same attorney who had represented Sherry Lee,
struck a deal and testified for the State at Joe's trial in exchange for the State's
agreement to a life sentence.
Petitioner has uncovered substantial evidence that tends to implicate Joe and
Robert Yarbrough in the Jones murders, including the testimony of family members arid
acquaintances of the Yarbroughs. And there are striking parallels between the
Strickland murder and the Jones murders:
Joe and Robert Yarbrough had worked at the Jones' home shortly before
♦
5-6; PX 259, 1l 5.
the murders. PX 260,
Joe knew that Clifford Jones kept a lot of money in the safe in his home,
♦
including the checks and cash from the family's restaurant. PX 260, ,i 6.
Joe's business had a small tan pickup truck with the business name
♦
written onthe side. PX 260, 115; PX 259, ,is. Robert Yarbrough had been
known to drive a silver Trans Am with mufflers which made it run loud. PX
260, ,J 5; PX 259, 118; see PX 121, ,I 4.
Joe and Robert Yarbrough both match the physical description of the
♦
driver of the Trans Am that Jimmy Grant saw speeding away from the
Jones home. Compare PX 260, ,i 4 with PX 121,114.
Joe owned a number of different .22 caliber weapons. PX 260, 1111; PX
♦
259, ,i 7. The Joneses were shot with .22 caliber weapons. T. VII, pp.
216-54.
Investigators discovered wood fragments on the rug where Clifford Jones
♦
was assaulted. PX 81. The shotgun used by the Yarbroughs to murder
Glenda Ann Strickland had a missing fore-end. PX 264, p. 2
The week before the Jones family was murdered, Joe was angry with
♦
Clifford Jones because he had refused to pay for work the Yarbroughs
had done on the home, and said "I'm going to get that bastard." PX 259,

,m
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,r 5.
♦

Around 4:00 am on the morning that the Jones family was murdered, Joe
came home angry and upset. He left his home around 5:30 a.m., saying
that he was going to open the store where he worked. PX 260; PX 259, ,r
5. He did not open the store. PX 260, ,r 7.

♦

Tlie day after the Jones family was killed, Joe came home with scratches
on the left side of his face, on his neck, and down his left arm, and a
bruise on his face. PX 260, ,r 8; PX 259, ,r 6. The victims were beaten,
stabbed and shot in.the course of a violent struggle. T.VII, pp. 154-215.
After the Jones murders, Joe had an unusually large amount of cash in
his wallet, which was much more than he could have earned through his
employment. PX 260, ,r 10; PX 259, ,r 6.
The day after the murders Joe told his wife that the Jones family had been
killed, and described the victims's injuries and the crime scene in
considerable detail at a time when information about the crime scene had
not been publicly disseminated. PX 260, ,r 8;
Two days after the Jones family was murdered and a First National Bank
bag was stolen from their home, Joe brought an extra First National Bank
bag to work. PX 260, ,r 9.
In the weeks after the Jones family was murdered, Joe spent more money
on his family than he ever had before, and gave his wife expensive
diamond and pearl jewelry which he could not ordinarily have afforded.
PX260, ,r 10; PX 259, ,r 6.

♦

♦

♦

♦

♦

Joe and Robert Yarbrough murdered Glenda Ann Strickland, a store clerk·
with whom they were acquainted.

♦

Joe and Robert Yarbrough laid in wait for Ms. Strickland near her house in
the pre-dawn hours. The Jones murders occurred very early on a
Saturday morning.

♦

The murder of Ms. Strickland was committed with extreme brutality. She
was chased down, her car was shot at multiple times, when she stopped
she was shot again. She was shot from a range of less than five feet with
a shotgun. Then she and her car were set on fire. The Joneses were
murdered with equivalent brutality.

♦

Ms. Strickland was murdered for money: the Yarbroughs knew that she
would be carrying a bank bag full of money on her way to open the store
at which she worked, where Joe Yarbrough had previously been
employed. PX 260, ,r 12.

♦

Before the victim's body had even been discovered, Joe told an
acquaintance that the victim had been murdered, and described the
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injuries that had been inflicted on the victim. See Trial Transcript in State
v. Joe Thomas Yarbrough; see also PX 260, ,I 8.
♦

Following the arrest of Joe and Robert Yarbrough for the murder of the
store clerk, Ms. Coulson was told by a former police officer that
investigators believed that the Yarbroughs had killed the Jones family,
and that Petitioner had been falsely accused of the Jones killings. PX
260, ,r 12.

The evidence provided by Ms. Coulson and Ms. Dutton squarely implicates Joe
and Robert Yarbrough in the Jones killings, and is exculpatory of Petitioner. See Kyles
514 U.S. at 446 ("the defense could have examined the police to good effect on their
knowledge of [a witness's self-incriminating] statements and so have attacked the
reliability of the investigation in failing even to consider [the witness's] possible guilt"),
citing Bowen v. Maynard, 799 F.2d 593, 613 (CA 10 1986) ("A common trial tactic of
defense lawyers is to discredit the caliber of the investigation or the decision to charge
the defendant, and we may consider such use in assessing a possible Brady violation").
The testimony of Ms. Coulson also establishes that the State was aware of the possible
invo_lvement of the Yarbrough brothers in the Jones murders, though that information
that was never disclosed to Petitioner by the State. 2HT 453-99; PX 260, ,r 12.
Other police investigators involved in this case also suspected that the
Yarbroughs were responsible for the Jones killings. See,~. PX 122, 260. David
Dowdy, a former Glynn County Police detective and Glynn County Commissioner with
experience in more than 50 homicide investigations, was involved in the investigation of
the Glynn County burglary in which Petitioner's brother, Bruce, and Charles Moore (the
homeowner) were killed. He transported Petitioner from Flagstaff, Arizona (where
Petitioner had turned himself in to the police) to Georgia, and was familiar with both the
investigation of the Jones murders and the investigation of the murder for which Joe
and Robert Yarbrough were convicted.
In his affidavit and his testimony before the Court, Mr. Dowdy has detailed the
basis of his belief that Petitioner was wrongly convicted of the Jones murders, and
describes his efforts to persuade other members of the prosecution team that the
Yarbroughs should be investigated for the Jones killings. PX 122; 2HT 552, 558.
The evidence gathered by Petitioner regarding the Yarbroughs establishes:
•

•

Familiarity with the Victims' Home: The Yarbroughs had done
remodeling work on the Jones's home. 2HT 453-513 (testimony
sealed); PX 260, ,r,r 5-6; PX 259, ,r 5. Agent Rowe conceded that
he was aware of this. 2HT 130.
· Motive:
•
Joe Yarbrough had learned through his business
relationship with the Joneses that they kept a large amount
of cash in a safe in their home. 2HT 453-513 (testimony
sealed); PX 260, ,r 6.
•
Joe Yarbrough's wife informed Agent Rowe and Detective
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•

•

•

•

Callaway (who investigated both the Strickland and the
Jones murders) that Joe had threatened to kill several
Wayne County residents. PX 112. Agent Rowe conceded
at the hearing that he was aware of this. 2HT 133.
Opportunity: Joe Yarbrough left his home around 5:30 a'.m. on the
morning of the killings (which occurred between 6 and 8 a.m.), did
not go to work, and did not return home until the next day. 2HT
453-513 (testimony sealed).
Weapons like the murder weapons:
The Jones family was shot with .22 caliber weapons. The
•
Yarbroughs owned several guns of that caliber. Agent
Rowe conceded that he was aware of this. 2HT 131
Clifford Jones had marks on his back that were consistent
•
with a shotgun being shoved into his back. Joe Yarbrough
shot Glenda Anne Strickland with a shotgun. Joe
Yarbrough's wife informed Agent Rowe and Detective
Callaway (who investigated both the Strickland and the
Jones murders) that Joe had previously shoved a shotgun
into her back and threatened to.kill her. PX 112. Agent
Rowe conceded that he was aware of this. 2HT 131-32.
131.
Eyewitness Accounts: Vehicles like those driven by Joe and
Robert Yarbrough were seen by Jimmy Grant speeding out of the
victims' dirt road around the time they were killed. PX 121.
Investigators observed a bloody
Combat Boot Impressions:
impression of a combat boot at the Jones home. Agent Rowe
conceded at the hearing that he knew that Robert Yarbrough was
in the National Guard, and that Guardsmen wear combat boots.
2HT 134.

Agent Rowe conceded the hearing that he was aware of much of this
information, and it would have been possible for investigators to follow-up on that
information in the same way as Petitioner's habeas counsel has done. Moreover, Mr.
Dowdy's testimony establishes that he advised other members of the prosecution team
of the reasons why, in his professional judgment, he suspected that the Yarbroughs
might have been responsible for the murder of the Jones family. 2HT 552, 558; see
also PX 122
270. 4/2/87 PT 34
271. PX 12 (HT 1031).
272. PX 12 (HT 1031).
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273. HT 148-150; HT 1033
274. HT 150; HT 1216; HT 366.
275. See Richards v. State, 56 Ga. App. 377 (1937), and Knight v. State, 114 Ga. 48
(1901); Sims v. State, 251 Ga. 877, 880-881 (1984)
276. Bobo v. State, 256 Ga. 357, 359 (1986); see also United States v. Lindstrom, 698
F.2d 1154, 1167 (11th Cir. 1983).
277.

lit at 360.

278. See Bobo v. State, 256 Ga. 357, 349 S.E.2d 690 (1986).
279. See,~. Hines v. State, 249 Ga. 257, 290 S.E.2d 911 (1982); Davis v. Alaska,
415 U.S. 308 (1974).

280. PX 13 (HT 1032-33)
281. Respondent suggests that this sentence shows that the District Attorney was not attempting
to coach Ms. Jones. While it seems calculated to convey that impression, the Court finds the
opposite inference to be equally plausible, i.e., that it was a pretext for avoiding a charge of
coaching in the event the letter ever came to light.
282. HT 150; HT 1216; HT 366. See also PX246; see T. VII 8-15: According to Ms. Jones
affidavit testimony, the District Attorney met with Ms. Jones prior to trial and procured
·her testimony about the points emphasized in his letter:
Mr. Thomas told me he was going to ask me about that day and when I
left the house. He said he would also ask about the money bag and the
bank name on it. The bank bag I remember seeing had First National
written on it, and that's what I had told the detectives. Mr. Thomas told
me I needed to say, it was a Trust Company bank bag with a big "T" on it.
I told Mr. Thomas the bank bag had been in the kitchen on the counter.
He told me he wanted me to say it was in the den with my mama's
pocketbook. I did exactly what Mr. Thomas told me to do.

283. As the Supreme Court observed in Kyles, "when ... the probative force of evidence
depends on the circumstances in which it was obtained and those circumstances raise
a possibility of fraud, indications of conscientious police work will enhance probative
force and slovenly work will diminish it." Kyles, 514 U.S. at 446 n.15; see also id. at
444-45 ("the evolution over time of a given eyewitness's description can be fatal to its
reliability ... [T]he effective impeachment of one eyewitness can call for a new trial
even though the attack does not extend directly to others."). The Respondent points
out that this letter was unsigned. This Court finds that to be of no consequence since
many, if not all, people who mail letter keep unsigned rather than signed copies of
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letters they have mailed.

284. PX 11, 35.
285. PX 11 (HT 1029)
286. PX 35 (HT 1127).
287. T. VII at 8-9; see also, T. VI at 225.
288. HT 1029.
289. T.I 9.
290. HT 1032-33.
291. Id.
292. PX 13 (HT 1032). Assistant District Attorney Johnson noted in his typed notes of Ms.
Jones's statements to the GBI the discrepancy between Ms. Jones's pretrial statements and her
trial testimony. In the notes on her pretrial statements, Johnson had typed "OD FNB [First
National Bank] bag on desk." PX 29 (HT 1092). When Ms. Jones testified differently, Johnson
noted the change with a handwritten note: "Green Trust Co." Id. Respondent relies upon Mr.
Johnson's habeas testimony that it was common for people in Wayne County to use "First
National Bank" and "Trust Company Bank" interchangeably. That begs the question, though: if
it were so inconsequential, why make note of it?
293. PX 13 (HT 1032-33).
294. United States v. Agurs, 427 U.S. 97, 103 (1976) (emphasis added). Accord Kyles,
115 S. Ct. at 1565 n.7; Giglio v. United States-, 405 U.S. 150, 154 (1972); Napue v.
Illinois, 360 U.S. 264, 271 (1959); Alcorta v. Texas, 355 U.S. 28, 31 (1957); United
States v. Alzate, 47 F.3d 1103, 1110 (11th Cir. 1995).
295. United States v. Bagley. 473 U.S. at 679 n.9.
296. Schofield v. Palmer, 279 Ga. 848, 853 (2005).
297. Chambers v. Mississippi. 410 U.S. 284 (1973)
298. Byrd v. Owen, 272 Ga. 807, 812-13 (2000).
299. Davis v. Alaska, 415 U.S. 308, 315 (1974)
300. Pennsylvania v. Ritchie, 480 S. Ct. 39, 51 (1987).
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301. McKinzy v. Wainwright, 719 F.2d 1525, 1528 (11th Cir. 1982).
302. Agurs, 427 U.S. at 106.
303. See,~, Miller v. Pate, 386 U.S. 1, 6-7 (1967).
304. See, M-, Kyles v. Whitley, 514 U.S. at 435-37.
305. Id. at 453.
306. This case presents the full spectrum of prosecutorial misconduct condemned by the
EleventhCircuitinBrownv. Wainwright, 785F.2d 1457, 1464(11thCir.1986):
In this case there are several facets to the government's action and inaction, only
one or more of which might exist in other cases. The government has a duty to
disclose evidence of any understanding or agreement as to prosecution of a key
government witness. Haber v. Wainwright, 756 F.2d 1520 (I Ith Cir. 1985);
William v. Brown, 609 F.2d 216,221 (5th Cir. 1980); U.S. v. Tashman, 478 F.2d
129, 131 (5th Cir. 1973). The government, in this case, did not disclose. The
government has a duty not to present or use false testimony. Giglio; Williams v.
Griswald, 743 F.2d 1533 (11th Cir. 1984). It did use false testimony, if false
testimony surfaces during a trial and the government has knowledge of it, as
occurred here, the government has a duty to step forward and dis.close. Smith v.
Kemp, 715 F.2d 1459, 1463 (11th Cir.), cert. denied, 464 U.S. 1003, 104 S.Ct.
510, 78 L.Ed.2d 699 (1983) ("The state must affirmatively correct testimony of a
witness who fraudulently testifies that he has not received a promise of leniency in
exchange for his testimony."). It did not step forward and disclose when [a state
witness] testified falsely. The government has a duty not to exploit false
testimony by prosecutorial argument affirmatively urging to the jury the truth of
what it knows to be false. See U.S. v. Sanfilippo, 564 F.2d 176, 179 (5th Cir.
1977) (defendant's conviction reversed because "Government not only permitted
the false testimony of one of its witnesses to go to the jury, but argued it as a
relevant matter for the jury to consider"). Here the government told the jury
"there has been no promises made to [the witness] for his testifying in this case"
when it knew the contrary was true.
As in Brown, the government misconduct in this case violated due process in multiple ways.
307. Kyles, 514 U.S. at 513 ("disclosure would have revealed a remarkably uncritical
attitude on the part of the police," and undermines the "thoroughness and even the
good faith of the investigation"); United States v. Bernal-Obeso, 989 F.2d 331, 336 (9th
Cir. 1993) ("an informant who [lied to] an investigating agency or a prosecutor could well
be seen by a jury as someone whose testimony should be flatly rejected. If he would lie
to the [state] to get his well-paying job, why would he not lie to a jury about the activities
of his quarry to keep it?").
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308. Kyles, 514 U.S. at 512 (state withheld changes in key witness's testimony which
"would have fueled a withering cross-examination, destroying confidence in [the
witness'] story and raising a substantial implication that the prosecutor had coached him
to give it"); see also, id. at 453 (State suppressed evidence "that the investigation was
limited by the police's uncritical readiness to accept the story and suggestions of an
informant whose accounts were inconsistent").
309. Kyles, 514 U.S. at 446 n.15 (materiality of suppressed evidence is enhanced when
the "probative force of evidence depends on the circumstances in which it was
obtained, and [the suppressed evidence] raise[s) a possibility of fraud"); Palmer. 279
Ga. at 853.
310. Kyles, 514 U.S. at 446 n.15 (materiality of suppressed evidence is enhanced when
the "probative force of evidence depends on the circumstances in which it was
obtained, and [the suppressed evidence) raise[s] a possibility of fraud"); Palmer. 279
Ga. at 853.

311. Kyles, 514 U.S. at 446 (evidence suppressed by the State "carried within it the
potential for discrediting the police methods employed in assembling the case").
312. Kyles, 514 U.S. at 444 ("the evolution over time of a given eyewitness's description
can be fatal to its reliability"); id. at 454 (state suppressed evidence that there was "no
consistency to eyewitness descriptions");
313. Kyles, 514 U.S. at 445) (favorable information "would have raised opportunities to
attack... the probative value of crucial physical evidence").

314. Kyles, 514 U.S. at 443 & n. 14 (noting favorableness and materiality of evidence
which raises an "implication of coaching" by prosecutor);
315. Kyles, 514 U.S. at 444-45 (prosecutor argued credibility of witness while
concealing the witness's inconsistent statements).
316. Kyles, 514 U.S. at 449 n. 19.
317. Kyles, 514 U.S. at 455.
318. See,~ Hill v. State, 250 Ga. 821 (1983).
319. Id. at 55, 62, 73, 74, 78.
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320. Kirkpatrick v. Whitley, 992 F.2d 491 (5th Cir. 1993); Wiggins v. Smith, 539 U.S.
510, 537 (2003) (applying Maryland juror unanimity law to the same standard for
prejudice resulting from ineffective assistance of counsel).
321. T.X 91-92.
322. HT 1406.
323. HT 1389,
324. T.11 at 64-65.
325. Tarver v. Harper 169 F. 3d 710, 715 (1999).
326. Paul E. Pfeifer, "Residual doubt necessary fail-safe provision", Business First of Columbus
(Ohio), January 16, 1998.
327. Tarver v. Harper 169 F. 3d at pages 715-716. See also William S. Geimer & Jonathan
Amsterdam, Why Jurors Vote Life or Death: Operative Factors in Ten Florida Death Penalty
Cases, 15 Am. J. Crim. L. 1, 28 (1988): ("the existence of some degree of doubt about the guilt
of the accused was.the most often recurring expanatory factor in the life recommendation cases
studied."); Jennifer Treadway, Note, "Residual Doubt" in Capital Cases: No Doubt it is an
Appropriate Mitigating Factor, 43 Case W. Res. L. Rev. 215 (1992). The American Law
Institute, in a proposed model penal code, has also recognized the importance of residual doubt in
sentencing by including residual doubt as a mitigating circumstance. Tarver v. Harper 169 F. 3d
at page 716.
328. Height v. State 278 Ga. 592, 594 (2004).
329. Height v. State 278 Ga. At page 595, citing Head v. Ferrell 274 Ga. 399,405 (2001).
330. Compare Alderman v. Terry 468 F. 3d 775, 790 (2006) (trial counsel thoroughly
investigated [the defendant's] background with the aid of two investigators). It should also be
noted that Alderman was represented at trial by two lawyers.
331. O.C.G.A. 24-1-2
332. Quoted in Kaufman, Does the Judge Have a Right to Qualified Counsel?, 61 A.B.A.J. 569,
569 (1975) and in United States v. Cronic 466 U.S.at page 657.
333. United States v. Cronic 466 U.S.648, 653-654, fn 7, (1984), citing with approval Gideon
v. Wainwright 372 U.S. 335,344 (1963).
334. United States v. Cronic 466 U.S.at page 653-654, fn 7, citing with approval Powell v.
Alabama 287 U.S. 45, 53 (1932).
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335. United States v. Cronic 466 U.S.at page 654, citing with approval McMann v. Richardson
397 U.S. 750, 771, n. 14 (1970).
336. United States v. Cronic 466 U.S.at page 656-657
337. See United States v. Cronic 466 U.S.at page 662-663 fn 32; and, Strickland v. Washington
466 U.S. 668, 689 (1984).
338. United States v. Cronic 466 U.S.at page 662. See also State v. Heath 277 Ga 337, 338-339,
interpreting Cronic: "In Strickland's companion case, United States v. Cronic [citation omitted],
the [United States Supreme] Court considered the circumstances sufficient to show a
constructive denial of counsel. '[I]f counsel entirely fails to subject the prosecution's case to
meaningful adversarial testing, ' then prejudice may be presumed. PREJUDICE MAY ALSO
be presumed if the circumstances surrounding the trial render it practically impossible for even
competent counsel to provide effective assistance. Whether a court may presume prejudice
'turns on the magnitude of the deprivation of the right to effective assistance of counsel."
(Emphasis, the Court's.)
339. United States v. Cronic 466 U.S.at page 659.
340. Strickland v. Washington 466 U.S. at page 692, citing fn 25 of United States v. Cronic 466
U.S.at page 659.
341. See Strickland v. Washington 466 U.S. at page 692 citing fn 25 of United States v. Cronic
466 U.S.at page 659 citing., inter alia, Hamilton v. Alabama 368 U.S. 52 (1961) [denial of
counsel at arraignment] White v. Maryland 373 U.S. 59 (1963) [use of.a guilty plea entered at an
arraignment without counsel could not later be used against him in the trial of the case];; and
Williams v. Kaiser 323 U.S. 471 (1945) [guilty plea to serious felony without a lawyer and
indigent]. More recently, in Alabama v. Shelton 535 U.S. 654 (2002), the United States Supreme
Court applied the "presumed prejudice" standard and held that a suspended sentence that may
· end up actual deprivation of a person's liberty may not be imposed unless the defendant was
accorded the guiding hand of counsel in prosecution for the crime charged
342. Strickland v. Washington 466 U.S. at page 686, citing with approval Geders v. United
States 425 U.S. 80 (1976) [trial court's order preventing defendant from consulting with his
attorney overnight]; Herring v. New York 422 U.S. 852 (1975) [statute conferring upon trial
judges in nonjury criminal trials the authority to deny counsel the opportunity to make a
summation of the evidence before rendition of judgment]; Brooks v. Tennessee 406 U.S. 605
(1972)[statute restricted the right of counsel to decide whether, and when in the course of
presenting his defense, the accused should take the stand; Ferguson v. Georgia 365 U.S. 570
(1961) [statute that, while permitting the defendant to make an unsworn statement to the court
and to the jury, prevented defense counsel from eliciting the defendant's testimony through direct
examination.
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343. See endnotes 341 and 342 immediately above. See also, Davis v. Alaska 415 U.S. 308
(1973), trial counsel found himself in these circumstances at trial: the principal witness against
his client was a juvenile who was on probation (in juvenile court) for burglary. Alaska law
forbade the use of that "prior juvenile conviction" to impeach the witness, a law which thus
deprived the defendant of the right to meaningful assistance of counsel in the confrontation of his
accusers; and, Smith v. fllinois 390 U.S. 129 (1968), trial counsel found himselfin circumstance
at trial where he sought to question the state's witness as to his true identity and his true place of
residence but was prohibited from doing so when the trial court sustained the prosecuting
attorney's objection. This action by the trial court deprived the defendant of meaningful
assistance of counsel in the confrontation of his accusers.
344. Strickland v. Washington 466 U.S. at page 692. (Emphasis added.)
345. Brookhart v. Janis 384 U.S. at page 6.
346. United States v. Cronic 466 U.S.at page 659-660.
347. Strickland v. Washington 466 U.S. at page 692, citing Cuyler v. Sullivan 446 U.S. at 345350 (19 ).
348. 466 U.S. at 686; Terry v. Jenkins, 280 Ga. 341, 342 (2006).
349. Wiggins v. Smith, 536 U.S. 510, 521 (2003).
350. Terry v. Jenkins, 280 Ga. at 347.
351. Zant v. Moon 264 Ga. 93, 99 (1994).
352. Waits v. State 282 Ga. 1, 6 (2007): "However, ... , 'although the combined effects of trial
counsel's errors should be considered together as one issue, it remains the case that this state
does not recognize the cumulative error rule." The Waits Court cited
Scholfield v. Holsey 281 Ga. 809, fn 1 at 811-812, which relied on Strickland v. Washington 466
U.S. at page 687 (III). The Schofield court found that trial counsel was not ineffective in view of
the efforts made and the overwhelming evidence of guilt, including the fact that DNA linked the
defendant there to the murder. See generally Holsey v. State 271 Ga. 856, 857-858 (1999) for the
recitation of the strong evidentiary case against the defendant in a death penalty case there.
353. HT 1207, 2978-79. This Court wonders what the Clerk of Superior Court, rather than the
judge, sought out Mr. Zipperer.
354. HT 1207, 2933. Mr. Zipperrer' s previous death penalty case was State v. John Brown, in
which the defendant was convicted and sentenced to death, but a new trial was granted at the trial
court level and the subsequent disposition of the case resulted in a ljfe sentence because the
victim's family appreciated the role Mr. Brown had in helping prosecute the principal in the
murder case. See Respondent's Post Hearing Deposition of Alex Zipperer 01olume X of the
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habeas transcript), dated January 22, 1993, at page 9.
355. HT 1207, 2934.
356. Id.
357. . ROA 29; 4/2/87 PT, p. 13.
358. Id. at 14.
359. Id. at 34. See also, ROA 63 (UAP Outline of Proceedings, II, A.9) The record on
appeal contains a complete copy of the Unified Appeal Outline provided to defense counsel at
the first hearing in the case. ROA 59-100; 4/2/1987 PT 11.
360. Id. at 34-35.
361. Id. at 35.
362. Id at 36.
363. Id. at P 38, Ll 1-12.
364. Id. at L 19-23. It is appalling to this Court that a trial judge in this State would refer to a
new trial being granted on "a technicality", a Iayperson's term for such things as Constitutional
rights. No wonder the prosecution team felt they could get their way with almost anything in the
trial of Petitioner's case.
365. Id. at P 47, L 14-19. This comment by the Court was in response to Petitioner's trial
counsel's request for the Court to exercise its discretion and require the State to produce certain
items before the "l Oday rule" with respect to items such as scientific reports and before
arraignment with respect to witness lists.
366.

Arraignment Transcript (AT), P 17, L 12-21.

367. Id. at Pl 9, L 12-14. This was in response to trial counsel's statement that he though the
maximum investigator's fee would be $2000.00. Id. L 3-4.
368. HT 2940-41.
369. HT 3014; 2941.
370. HT, p. 2950, 2RX 73.
371. See Terry v. Jenkins, 280 Ga. 341,344 (2006).
372. HT 1208, 2950.
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373. HT 3018; 2RX 73.
374. 2RX 73.
375. 2RX 73.
376. 4/8/87 PT 5-8; ROA 133-34, 227; ROA 141, PX 117,119.
377. 6/22/1987 PT 21. See also ROA 124.
378. HT 2993-94.
379. ROA 124 ; ROA 153-54.
380. ROA, 337-40 ; ROA 365-66.
381. HT 2956; T.IX, p. 8-43.
382. Strickland v. Washington 466 U.S. at 688.
383. Hamblin v. Mitchell 354 F.3d 482,487 (6th Cir. 2003).
384. 1 Stat. 118 (1790).
385. United States v. Watson 496 F. 2d 1125, 1128 (1973).
386. Id. The Watson Court also opined that the fact that death was the only possible
punishment for these original capital crimes was the reason for two lawyers upon request of the
defendant. Id.
387. See e.g., Rivers v. State 250 Ga 303,307 (1982) [McDuffie County]; Wilson v. State
250 Ga 630, 633-634 (1983) [Pierce County]; Mincey v. State 251 Ga 255,260
(1983) [Bibb County]; Roberts v. State 252 Ga 227, 235(1984) [Fayette County];
Cochran v.State 253 Ga 10 (1984) [Mitchell County]; Baxter v. State 254 Ga 538, 540 (1985)
[Henry County]; Cargill v. State 255 Ga 616,629 (1886) [Muscogee County]; Frazier v. State
257 Ga 690, 693 ( 1987) [Walker County]. In Mincey and Wilson, the respective trial courts
denied a motion for funds for investigator but left open the possibility of reconsidering that
motion, although trial counsel never requested it. In Roberts, the trial court granted additional
funds for an investigator.
388. See generally Bell v. Watkins 692 F. 2d 999, 1008 (1982): At least five (5) years prior to
the time the Petitioner was tried, it was "customary in Mississippi to appoint two lawyers to
defend a capital case;" State v. Shaw 273 S.C. 194, 217 (1979): In South Carolina, "whenever
any person is charged with murder and the death penalty is sought, the court, upon determining
that such person is unable financially to retain adequate legal counsel, shall appoint two lawyers
to defend such person in the trial of the action. One of the attorneys so appointed shall have at
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least five years' experience as a licensed attorney and at least three years' experience in the actual
trial of felony case, and only one of the attorneys so appointed shall be the Public Defender or a
member of his staff." (Emphasis added.);
389. The National Legal Aid and Defender Standards recommended the appointment of two
lawyers prior to the ABA recommendation and served as a source for the ABA recommendations
in 1985.
390.
659.

Strickland v. Washington 466 U.S. at page 692, citing U.S. v. Cronic 466 U.S. at page

391. Cf.. State v. Heath 277 Ga. 337, 338-339, interpreting Cronic: "Prejudice may also be
presumed if the circumstances surrounding the trial render it practically impossible for even
competent counsel to provide effective assistance. Whether a court may presume prejudice '
turns on the magnitude of the deprivation of the right to effective assistance of counsel."'
(Emphasis, the Court's.)
392. Cronic, 466 U.S. at 659-60 (citing Powell v. Alabama, 297 U.S. 45 (1932) as an
example of this situation); Byrd, 272 Ga. at 812-13.
393. Id.
394. [NOTE: Were the issue properly before this Court, it would hold that the Due
Process Clause of the Fifth Amendment and the Right to Counsel of the Sixth
Amendment to the United States Constitution as made applicable to the States through
the Fourteenth Amendment require the appointment of two lawyers in a case in which
the death penalty is sought. Similarly, this Court, were the issue properly before it,
would hold that the comparable provisions of the Constitution of the State of Georgia
require the appointment of two lawyers in any case in Georgia in which the death
penalty is sought.]
395. Jenkins, 280 Ga. at 348.
396. Zant v. Moon 264 Ga. 93, 99 (1994).
397. Waits v. State 282 Ga. 1, 6 (2007): "However, ... , 'although the combined effects of trial
counsel's errors should be considered together as one issue, it remains the case that this state
does not recognize the cumulative error rule." The Waits Court cited Scholfield v. Holsey 281
Ga. 809, fn 1 at 811-812, which relied on Stricklandv. Washington 466 U.S. at page 687 (III).
The Schofield court found that trial counsel was not ineffective in view of the efforts made and
the overwhelming evidence of guilt, including the fact that DNA linked the defendant there to the
murder. See generally Holsey v. State 271 Ga. 856, 857-858 (1999) for the recitation of the
strong evidentiary case against the defendant in a death penalty case there.
398. 539 U.S. at 521-522
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399. Jenkins, 280 Ga. at 346-47 (emphasis added).
400. Id. at 344.
40 1. .!_g_,_ at 345.
402. Id
403.

Id.

404. Id. at 347.
405. see PX 198, p. 12
406. T.VII 137. As detailed in the record, the State has lost or destroyed the latent fingerprint
work file in this case, in violation of state law and OBI policy mandating its retention, although
other 1986 fingerprint files have not been lost. One consequence of the State's loss of this
evidence is that Petitioner cannot ascertain how many of the 47 latent prints were legible and
unidentified. As a result, Petitioner was unable to more specifically plead the prejudice from
counsel's failures in this regard, under the doctrine of spoliation of evidence, this Court applies a
presumption that all 47 of the latent prints were legible and unidentified, and were found in
locations where one would expect the killers to have left their prints
407. As discussed fully above, the State contributed to counsel's ineffectiveness in this regard
by suppressing information that would have cast serious doubt upon the alleged nexus between
the shotgun and Clifford Jones, Sr., including an inventory of Mr. Jones's gun collection that
showed that similar weapons owned by Mr. Jones were accounted for by investigators after the
murders.
408. 2 HT 689- 90.
409. 2 HT 653-54.

410. 2 HT 661.
411. 2HT 73; see also 2 HT 660-710.
412. 2 HT 660-710.

413. 2 HT 660-710.
414. ROA 360.
415. 11/11/87 PT at 44.
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416. 11/11/87 P.T. at 46, 53. Counsel's performance when he was presented with this
"surprise" evidence was also ineffective. He failed to request a recess in order to allow himself
the opportunity to examine the evidence, and to plot a strategy for impeaching the credibility of
the identification of the gun or the bank bag.
417. HT 1213.
418. ROA 30-32.
419. Id.
420. 6/22/87 PT 63.
421. ROA 159-220.
422. See,~. PX 53, 49 (HT 1223-1530).
423. ROA 341-43; 11/11/87 PT 70.
424. See,~, Denham v. State, 144 Ga. App. 373, 374, 241 S.E. 2d 595 (1977).
425. See HT 1219.
426. See PX 26 (HT 1083-84); HT 1218-19, 2971.
427. See HT.1218-19, 2970-71, 3002-05.
428. Smith v. Wainwright, 741 F.2d 1248 (11th Cir. 1984); Brown v. Wainwright, 785
F.2d 1457 (11th Cir. 1986).
429. Mr. Zipperer also failed to use other evidence to impeach Morris. Morris testified at trial
that there was an empty cell between him and Petitioner when the alleged confession occurred.
(T. VIII at 55). However, an "In Custody Statements" document says that Morris was in a cell
"right across" from Petitioner. Moreover, the jail administrator's letter states that they were in
adjacent cells at the time in question. (HT, p. 1083).
430. PX 84, pp. 13-·14.
431. Zant v. Moon 264 Ga. 93, 99 (1994).
432. Waits v. State 282 Ga. 1, 6 (2007): "However, ... , 'although the combined effects of trial
counsel's errors should be considered together as one issue, it remains the case that this state
does not recognize the cumulative error rule." The Waits Court cited
Scholfield v. Holsey 281 Ga. 809, fn 1 at 811-812, which relied on Strickland v. Washington 466
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U.S. at page 687 (III). The Schofield court found that trial counsel was not ineffective in view of
the efforts made and the overwhelming evidence of guilt, including the fact that DNA linked the
defendant there to the murder. See generally Holsey v. State 271 Ga. 856, 857-:858 (1999) for the
recitation of the strong evidentiary case against the defendant in a death penalty case there.
433. Jenkins, 280 Ga. at 347-48.
434. HT 1205-22,
435. Goodpaster, The Trial for Life: Effective Assistance of Counsel in Death Penalty Cases, 58
N.Y.U. L. Rev. 299,303 (1983).
436. 428 U.S. 325 (1976). Of course, the previous Georgia death penalty statute had been struck
down as being cruel and unusual punishment in Furman v. Georgia 408 U.S. 238, 310 (1972).
437. 428 U.S. 242 (1976).
438. Id. at 271 and 276 (Emphasis added.)
439. 438 U.S. 586 (1978), cited and quoted in Goodpaster at page 314.
440. Lockett v. Ohio 438 U.S. at 602-605 (Emphasis, the Court's.)
441. Eddings v. Oklahoma 455 U.S. 104, 112 (1980).
442. Goodpaster at 315.
443. Id.

at 316.

444. Id. at 317.
445. Id.
446. Id., citing Woodson v. North Carolina 428 U.S. 280,305 (1976), and Lockett v. Ohio,
supra.
447. Id. at 317-318 referring readers to Gardner v. Florida 430 U.S. 349,360 (1977).
448. Id. at 318.
449. Id. at 319, citingLockettv. Ohio 438 U.S. at 605. (Emphasis added.)
450. Id. (Emphasis in original.), again citing Lockett v. Ohio 438 U.S. at 605. Goodpaster
makes the point in footnote 105 that "Defense counsel's failure in a capital case to present
mitigating evidence also arguably violates the capital defendant's fourteenth right to equal
protection.
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451. Id. at 320.
452. Id. at 320, citing with approval Death Penalty Update (undated informal newsletter for State
Public Defenders), reprinted in 1 California Death Penalty Manual, at B-49.
453. Id. at 323-324. See also Trial of the Penalty Phase, Farmer & Mullin, Note 5 at N 31-32.
454. See e.g., Blake v. Zant 513 F. Supp. 772, 779 (S.D. Ga. 1981).
455. Goodpas ter at 324-325.
456. Id. at 328.
457. Id. at 329.
458. Id. at 334.
459. Id. at 335.
460. Id. at 335-337.
461. Id. at 337-338.
462. HT 1219-20.
463. HT 2972.
464. Id.
465. HT 2973.
466. HT 2982-83.
467. T.X,

at 16-21.

468. HT 2973, 2983.
469. . Id.

at 2973.

470. As the Eleventh Circuit Court of Appeals has observed, "[t]o save the difficult and time
consumin g task of assembling mitigation witnesses until after the jury's verdict in the guilt phase
almost insures that witnesses will not be available." Blanco v. Singletary. 943 F.2d 1477, 150102 (11th Cir. 1991). See also, Armstrong. 833 F.2d at 1433 (counsel' s assistance ineffective
where his sole preparati on for sentencing stage consisted of a brief discussion, after
guilt/innocence phase, with defendan t's parole officer).
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471. T. X 38-39.
472. T.X 57.
473.
Id. at 49, 56-65. Mr. Zipperer's failure to insure the preservation of the exculpatory
latent fingerprint and hair evidence through pretrial motion or by introducing the print cards and
slides as defense exhibits at trial has tragically foreclosed precisely the kind of post-trial
scientific determination of innocence alluded to by counsel.
474. Compare Headv. Ferrell 274 Ga. 399,405 (2001). For the facts of this case, see also
Ferrell v. State 261 Ga. 115, 119 (1991): "Ferrell was represented by two experienced public
defenders, one of whom had spent nine years as a criminal prosecutor," although the crime in
Ferrell occurred in December 1987, the same year as Petitioner's trial, and the case was tried in
September 1988, about one year after the Petitioner's trial! (Emphasis added.)
475. Compare Ferrell v. State 261 Ga. at page 120.
476. Petitioner's Post Hearing Brief, filed September 8, 1993, p 249.
477. Petitioner's Exhibit 38, Affidavit of Betty Mae Wilder.
478. HT 2421, Petitioner's Exhibit 80, Records of California Department of Corrections, p25502568.
479. Petitioner's Exhibit 51, Affidavit of Jo Chapman.
480. See e.g.

Sllill.l;Ilary

set forth in Petitioner's Post Hearing Brief (1993), 257-259.

481. Id. at 265-274.
482. Cert. Denied in Kemp v. Blake 474 U.S, 978 (1986).
483. Blake v. Kemp 758 F,2d 523, 532- 534 (11 th Cir. Ga) (1984).
484. Id. at 534.
485. Id.
486.

Id. at 534-535.

487.

Id. at 535.

488. Zant v. Moon 264 Ga. 93, 99 (1994).
489. Jenkins, 280 Ga. at 347-48.
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490. HT 1205-22,

Supplement to endnote 55:
The content of the "note" which Morris initially claimed was written by Petitio
ner
completely eliminates the plausibility of the prosecution's characterization of the
note. In other
words, the prosecution's position is that the note embodied the orally communicated
threat to
Morris. If it was an orally communicated threat, then the Petitioner would not
have include d the
language "if you show this to anybody", since there is nothing in an "oral" commu
nication to
show. The prosecution's attempt to "clean up" their key witnes s's lie was itself
a lie and a :fraud
committed upon the Court in this case.

188

