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COUNTER-STATEMENT OF QUESTIONS PRESENTED

1.

Has this habeas petitioner established his actual innocence under the demanding,

rarely met Schlup standard, where the supposedly "compelling" new evidence is a
witness who claimed, ten years after the crime, that she did not recognize petitioner
among the group of men she allegedly saw leaving the murder scene?

2.

Even if petitioner could have met the Schlup standard to overcome the procedural

default of his counsel ineffectiveness claim, was counsel ineffective for not presenting
the new witness at trial, when neither he nor anyone else had any reason to know of her
existence?

3.

Absent actual innocence or a meritorious claim of constitutional error, is this an

appropriate case to determine whether there is an actual innocence exception to 28 U.S.C.
§ 2254(e)(2), which prohibits federal habeas evidentiary hearings on claims of

constitutional error if the petitioner did not diligently develop his claims in state court?
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COUNTER-STATEMENT OF THE CASE
Petitioner grandiosely proclaims his own innocence and then contends that this
Court must grant review in order to construe 28 U.S.C. § 2254(e)(2) so as to permit him
an evidentiary hearing to pursue a claim of counsel ineffectiveness, despite the default of
his claims in state court. In fact, the weak, suspect allegations he presents are nowhere
near the kind of exculpatory evidence that the Court found compelling under the Schlup
standard in House v. Bell. And in any case there is no need for any further evidentiary
hearings in pursuit of petitioner's ineffectiveness claim, because it is clear from
petitioner's own allegations that counsel could not have been ineffective. As a result, this
is hardly an appropriate case in which to address the question of whether there is an
actual innocence exception to the limitation on evidentiary hearings established by
section 2254(e)(2).
Petitioner participated in the robbery and murder of an elderly man, Hulon
Bernard Howard, who became a drug addict and eventually permitted petitioner and two
cohorts to sell crack cocaine from his home in exchange for narcotics. Petitioner entered
Mr. Howard's home along with two co-conspirators, Jimel Lawson and Jehmar Gladden,
late one summer evening in 1996. Petitioner stood guard with a shotgun while Gladden
collected money from Mr. Howard's girlfriend and two houseguests. Before the trio left
with the proceeds, Lawson, who was armed with a semiautomatic handgun, shot Mr.
Howard in the back. Police arrived within minutes, but the victim was already dead.
The victim's girlfriend, Lena Laws, identified all three assailants - whom she
knew from their months of dealing cocaine out of the home she shared with the victim by their nicknames when she was interviewed by detectives on the night of the murder.

1

See State Court Opinion on Direct Appeal, Joint Appendix filed in the Third Circuit
(hereafter "JA") at 556-561.
In May of 1999, petitioner was tried with co-defendants Lawson and Gladden by
a jury before the Honorable James A. Lineberger in the Pennsylvania Court of Common
Pleas in Philadelphia. The jury found petitioner guilty of second-degree murder, robbery,
and criminal conspiracy. The court sentenced him to life imprisonment for seconddegree murder and a concurrent term of five to ten years for conspiracy. 1
Petitioner sought direct and collateral review with the aid of counsel in the state
courts, which affirmed his convictions and judgments of sentence. Commonwealth v.
Lewis, 768 A.2d 884 (Pa. Super. 2000) (unpublished memorandum opinion on direct
appeal) (JA 556-62); Commonwealth v. Lewis, 869 A.2d 10 (Pa. Super. 2004)
(unpublished memorandum opinion denying collateral relief) (JA 563-69).
In September 2005, petitioner filed a second state post-conviction petition under
Pennsylvania's Post Conviction Relief Act (PCRA), 42 Pa.C.S. § 9541 et seq .• in which
he alleged that, while his first PCRA petition was pending, he had discovered exculpatory
evidence in the form of a statement from one of his co-defendants, Jehmar Gladden. In
the statement (JA 598-99), Gladden maintained that he was just an innocent bystander to
the murder, and asserted for the first time, five years after the trial and eight years after
the crime, that petitioner wasn't there at all.

1

In Pennsylvania, second-degree murder is equivalent to felony murder and carries a
mandatory life sentence. Co-defendant Gladden was convicted of the same crimes as
petitioner and received the same sentence. Co-defendant Lawson, the shooter, was found
guilty of first-degree (capital) murder, robbery and conspiracy. After a penalty hearing, the
jury rejected the death sentence and he too was sentenced to life.
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At the same time, petitioner filed a federal habeas corpus petition in the Eastern
District of Pennsylvania. The petition was stayed to allow petitioner to exhaust his
claims in state court pursuant to Rhines v. Weber, 544 U.S. 269 (2005).
By the time he returned to state court, in May 2006, petitioner's allegations of
innocence had grown. He now proffered two additional statements, from his sister and a
woman named Kizzi Baker. According to these statements (JA 592-93, 595-96),
petitioner's sister met Kizzi Baker by chance in a bar one evening. Fortuitously, the
sister and Kizzi started chatting, and it turned out that, on the night of the murder ten
years earlier, Kizzi happened to be standing on a comer down the street from the victim's
home. She heard a gunshot and saw three men leaving the scene. While she did not
really know petitioner, and had not seen him around the neighborhood for several years,
she was able to remember(a decade later) that petitioner was not one of the men she saw
leaving.
In September 2006, the state trial court rejected petitioner's PCRA petition, on the
ground that his allegations were not of sufficient substance to overcome the jurisdictional
time bar to the filing of successive petitions for collateral review. Opinion, Byrd, J.
12/22/06, Phila. Ct. Cmn. Pis., Supplemental Appendix filed in the Third Circuit,
(hereafter "SA") at 1. Petitioner filed a notice of appeal. At that point, state rules of
procedure required petitioner to inform the courts of the specific issues he wished to
pursue on appeal. Pa. R.A.P. 1925(b). The failure to file the required statement of issues
would constitute an automatic default. Nonetheless, petitioner did not file. The
Pennsylvania Superior Court accordingly rejected petitioner's appellate claims, finding
them, inter alia, unreviewable due to his failure to file the required statement under Rule
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1925(b). Commonwealth v. Lewis, 944 A.2d 795 (Pa. Super. 2006) (unpublished
memorandum opinion) (SA 6). The Pennsylvania Supreme Court denied allowance of
appeal. Commonwealth v. Lewis, 948 A.2d 803 (Pa. 2008) (table). 2
Petitioner returned to federal court and the habeas petition that had been stayed
for exhaustion. In April 2009, the federal magistrate judge conducted an evidentiary
hearing 1) to consider whether petitioner could overcome his state court default by
showing actual innocence under Schlup v. Delo, 513 U.S. 298 (1995), and 2) if so, to
determine whether petitioner's conviction was invalid on the ground that trial counsel
was ineffective for failing to present the testimony of Kizzi Baker - the woman whom
petitioner's sister met in a bar ten years after the murder.
At the hearing, petitioner acknowledged that he never told trial counsel anything
about Kizzi Baker, which was understandable, since Kizzi had never told anyone that she
supposedly had exculpatory evidence. Petitioner also admitted that his nickname was
"Stink," the alias by which the victim's girlfriend, Ms. Laws, had immediately identified
him to police. JA 751-54. Petitioner's co-defendant, Gladden, also testified. He
admitted that petitioner was his lifelong friend, and that he waited to reveal petitioner's

2

Puzzlingly, petitioner asserts that the consequences of a Rule 1925(b) violation were not
clear under state law at the time of his appeal in 2006. He cites the most recent state
supreme court case discussing the 1925(b) default rule, from this year, as if to suggest that
the rule was not clearly established until that time. In fact, the state supreme court has
consistently announced and applied the default rule for more than a decade. See, ~
Commonwealth v. Lord, 719 A.2d 306 (Pa. 1998) (where appellant fails to file 1925(b)
statement, issues are waived and appellate court has no discretion to review merits);
Commonwealth v. Butler, 812 A.2d 631 (Pa. 2002) (Lord established "bright-line rule");
Commonealth v. Schofield, 888 A.2d 771 (Pa. 2005) ("reaffirming the bright-line rule set
forth in Lord and Butler under which the failure to comply with Pa.R.A.P. 1925(b) results in
automatic waiver of issues raised on appeal").

4

innocence until after his own appeals and post-conviction petition had been denied, at
which point he could exculpate petitioner without any cost to himself. JA 720-724.
Kizzi Baker also testified. She admitted that she had no knowledge of the actual
crime, because she was down the street and saw nothing that occurred inside the victim's
home. JA 607-48. She claimed, however, that she could see the three assailants from
where she was standing - at least half a block away, in the dark. Id. She acknowledged
that she had no relationship with petitioner, that she only knew his face from the
neighborhood, and that, at the time of the crime, she had not seen him for several years
(Id. at 656-58).
Several months after the hearing, petitioner's allegations of innocence grew yet
again. This time he presented a statement from the third co-defendant, Lawson, the
shooter. In this statement, Lawson refused to admit his participation in the crime, or even
that he was present. He asserted, however, that he had never seen petitioner before the
trial, and therefore, presumably, that he could not have committed this murder with him.
He failed to provide any explanation for his failure to mention petitioner's innocence at
any earlier point over the ten years since the trial had occurred.
For good measure, petitioner also offered up an additional belated affidavit - this
time from his trial lawyer (JA 892-94). In that document counsel stated that he could not
remember what type of preparation he conducted for the trial (Id.). In hindsight,
however, he believed he may have been suffering from some unspecified malady at the
time, which may have impaired his performance in unspecified ways, and may have
caused him not to find Ms. Baker and present her testimony. The affidavit failed to
explain how counsel could have been at fault for failing to discover a witness who had
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never told anyone that she had relevant information. Counsel did assert, however, that he
was also ineffective in another way - for entirely failing to present any character
evidence on petitioner's behalf. The affidavit failed to note that this latter assertion was
entirely factually incorrect, as the trial transcript clearly shows that counsel presented the
stipulated character testimony of twelve witnesses, all of whom were present in court and
stood up to announce themselves (JA 327-29).
In March 2010, the magistrate judge issued a Report and Recommendation
(attached to the Petition at Appendix C) recommending that habeas relief be denied.
Remarkably, however, despite the shoddy evidence of"innocence" presented by
petitioner, the magistrate judge (who of course had never heard the evidence of guilt
presented at the trial) credulously concluded that petitioner had met the Schlup standard,
thereby permitting review of his underlying claim that his conviction was invalid because
of counsel ineffectiveness. Addressing the merits of the ineffectiveness claim, the
magistrate judge concluded that petitioner had failed to show constitutional error, and
that he was not entitled to any further hearing on the matter. The magistrate did,
however, recommend the issuance of a certificate of appealability. 3
In July 2010, the district court rubber-stamped the magistrate judge, adopting the
Report and Recommendation in toto, denying habeas relief, and granting a certificate of
appeal ability with respect to petitioner's claim that trial counsel was ineffective for
failing to present Kizzi Baker's testimony to the jury (district court order attached to the

Petition at Appendix C).
3

See 28 U.S.C. § 2253(c)(l) (appeal from denial of state prisoner's habeas petition may not
be taken unless a circuit justice or judge issues a certificate of appealability).
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In April 2011, a panel of the Third Circuit issued an unpublished, nonprecedential opinion affirming the district court. Lewis v. Wilson, 423 Fed. Appx. 153
(3d Cir. 2011) (the decision below, attached to the Petition at Appendix A). The opinion
implicitly assumed without deciding that petitioner had met the Schlup standard, but
chose to resolve the case on a different ground, one that had not been argued by the
Commonwealth. Even assuming that petitioner could overcome his state court
procedural default under Schlup, held the panel, he was still not entitled to an evidentiary
hearing in federal court on his ineffectiveness claim, because he had not been diligent
under 28 U.S.C. § 2254(e)(2). Petitioner sought en bane rehearing of the panel's
decision, which was denied on June 10, 2011 (order attached to the Petition at Appendix
B).
Petitioner now encourages this Court to view the panel's unpublished opinion as
conflicting with House v. Bell, 547 U.S. 518 (2006). There is no conflict, because House
had compelling evidence of actual innocence, which petitioner does not, and because
House had viable underlying claims of constitutional error, which petitioner does not.
The petition should be denied.

REASONS FOR DENYING THE WRIT
Each federal court to have reviewed this habeas matter agrees that petitioner's
claim of trial counsel ineffectiveness was not properly presented to the state courts and is
therefore procedurally defaulted. Thus, it cannot be reviewed here absent cause and
prejudice, or a miscarriage of justice. See Wainwright v. Sykes, 433 U.S. 72, 84-85
(1977). Petitioner contends that the allegations of Kizzi Baker and his co-defendants
demonstrate his actual innocence and therefore provide the miscarriage of justice
7

necessary to allow review pursuant to Schlup v. Delo, 513 U.S. 298 (1995). Part and
parcel of this merits-based review, petitioner argues, should be the opportunity for him to
have a second evidentiary hearing at which he would present the testimony of trial
counsel.
But petitioner has not met the demanding actual innocence standard. All he has
done is present the incredible and belated statements of his codefendants, along with the
testimony of an alleged bystander who did not even see the murder take place.
Petitioner's main evidence of his purported innocence is a woman who stood down the
street from the home where the murder took place, in the dark, and saw three unknown
men run from the scene, with their backs to her as they went. She thinks that none of
those men was petitioner, but had not seen petitioner, whom she knew only in passing
and who was seventeen years old at the time of the murder, since he was fourteen years
old. The prosecution's main witness at trial, by contrast, knew all three of the assailants
who came into her home and murdered her boyfriend in front of her eyes, because they
had been selling drugs from her home for several months at the time of the murder.
Petitioner therefore is not entitled to merits review of his ineffectiveness claim, let
alone an evidentiary hearing to further develop it, especially where he squandered the
opportunity he was already given. Even without an additional hearing, it is clear that
counsel was not ineffective for not calling Kizzi Baker, given that neither he nor anyone
else could have known she allegedly had relevant information.
Accordingly, any potential issue that might exist concerning the proper
interpretation of section 2254(e)(2) is purely theoretical in this instance. It would
therefore be inappropriate to grant the writ of certiorari here.

8

I.

PETITIONER IS NOT ANYWHERE CLOSE TO ACTUALLY INNOCENT
UNDER THE SCHLUP STANDARD.
In Schlup, this Court observed that, "given the rarity of such evidence, in virtually

every case, the allegation of actual innocence has been summarily rejected." Schlup. 513
U.S. at 524. A petitioner must demonstrate that it is more likely than not that no
reasonable juror would have convicted him in light of the new evidence. Id. at 329.
Schlup made clear that this was a far more demanding inquiry than merely having the
reviewing court determine whether the new evidence created a reasonable doubt, as the
magistrate judge erroneously did here (JA 12-16). Schlup. 513 U.S. at 329. Instead, the
reviewing court must be satisfied that, in light of the new evidence, not even one juror
acting reasonably would have found the petitioner guilty beyond a reasonable doubt. Id.
Neither Baker's testimony, nor the statements and testimony of petitioner's codefendants, meet this standard.
Kizzi Baker - the woman his sister met in a bar- is petitioner's primary "proof'
of innocence. But Baker did not even see the shooting. She testified that she was
standing on a street comer, a half a block away from the house where the murder
occurred, in the dark, and could not positively identify any of the three men she saw (Id.).
Additionally, she had no personal relationship to petitioner - petitioner testified that he
did not even know who she was (Id. at 734) - and had not seen petitioner, who was
seventeen years old at the time of the murder, for several years as of the night of the
crime (Id. at 656-58). Ms. Baker's conveniently discovered testimony - that she does not
believe a young man she recognized only in passing, and had not seen for years, was one
of the men who fled the murder scene, at a distance, in the dark, ten years earlier - is not
enough to constitute "actual innocence" without making a mockery of the concept.
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Petitioner proffered two other witnesses to establish his "innocence " - his codefendants, Gladden and Lawson. Needless to say, both come a bit late in the day. Both
tried to exonerate themselves - Gladden by claiming he was merely present, Lawson by
claiming he wasn't there at all - while providing a pass to petitioner. Both failed to
mention petitioner's innocence for years, until it was safe for them to offer up their selfserving stories.
Against this weak, suspect evidence stands the direct, disinterested testimony of
the main witness at trial - the victim's girlfriend, Lena Laws. Petitioner dismisses Ms.
Laws' testimony because she was a drug addict. But the jury was well aware of Ms.
Laws' addiction, and chose to believe her credible testimony that the victim was
murdered before her eyes by men whom she had known for months, as they had been
selling drugs from her home (JA 90-96). Ms. Laws repeatedly identified petitioner, both
at trial and to police on the night of the murder, as the man who carried the shotgun that
night, calling him by the nickname "Stink," (JA 96; SA 17-20) which petitioner
acknowled ges is his nickname (JA 754). Once police realized that petitioner went by the
name "Stink" and presented his picture to Ms. Laws along with others in a photo array,
she immediate ly assured them they had the right man. "This is Stink," she said. "I am
absolutely sure" (SA 24). Petitioner further acknowled ges that he knows of no reason
why Ms. Laws would lie (Id. at 747). The jury clearly felt similarly. 4

4

In his Statement of the Case, petitioner alleges that "Ms. Laws did not initially implicate
Mr. Lewis or identify him as one of the people who had been at the house on August 6[,]"
the night of the murder. Petition for Writ of Certiorari at 8. This is incorrect. As discussed
above, when Ms. Laws was interviewed by police detectives just hours after the murder - in
the small hours of the morning of August 7, 1996- she immediately identified petitioner by
(footnote continued ... )
10

In order to credit petitioner's actual innocence theory, moreover, one would have
to believe that Ms. Laws, despite her drug addiction, was correct in most of her
testimony, except for the one crucial detail about petitioner being one of the assailants.
That is because Ms. Laws' testimony largely matched the account provided by one of
petitioner's "new" witnesses - his co-defendant, Gladden:
~

Ms. Laws was correct, according to co-defendant Gladden, that Gladden was
present in the victim's home that night. See JA 682 (Gladden testifying that he
sold drugs from the victim's home and came to the house on the night of the
murder).
Ms. Laws was correct, according to co-defendant Gladden, that Jimel "Mellow"
Lawson was one of the robbers, and was in fact the man who shot the victim. See
JA 700 (Gladden recounting the manner in which "Mello" shot the victim).
Ms. Laws was correct, according to co-defendant Gladden, about the presence of
two other witnesses and robbery victims in the home, Denise Williams and a man
by the name of Omar. See JA 691 (Gladden testifying that a "taller old man" and
"Denise" were in the house at the time of the murder).
Ms. Laws was correct, according to co-defendant Gladden, that Gladden took
money from her that evening (though Gladden conveniently says it was money
she owed him). JA 697-98.
Ms. Laws was correct, according to co-defendant Gladden, that the robber
holding the shotgun was angry with Lawson after Lawson shot the victim, and
called him a "dickhead." Compare JA 700 (Gladden stating that, after the fatal
shot was fired, the robber with the shotgun turned to Mellow and said, "Man, you
D - - D-head - - I'm trying to - - he goes, You D-head.") with JA 123 (trial
testimony of Lena Laws, recounting that "Stink," who was holding the shotgun
during the robbery, was angry with Mellow after Mellow shot the victim, and said
to Mellow on the way out the door, "Man, you's a dickhead.").

his nickname, and gave a description of him to police, though she did.not know his legal
name (JA 96, SA 17-20).
The portion of the record that petitioner cites in support of his incorrect assertion in
fact concerns a different subject entirely - not Ms. Laws' identification of petitioner, but her
allegedly inconsistent statements about which weapon fired the fatal shot. See Report and
Recommendation, attached to the Petition at Appendix C, at 21-24. Obviously, the jury was
not troubled by the issue, and petitioner is unable to make any mileage out of it now.
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The only fact of any consequence that Ms. Laws got wrong, according to
petitioner, was her identification of him, by name, as the robber with the shotgun. It
seems rather implausible that Ms. Laws's drug addiction would render her perfectly
capable of recognizing all the other drug dealers and robbers in the house - men she had
known for months leading up to the murder- but, conveniently, not petitioner.
To put it mildly, the situation here is nothing like House. There the claim of
actual innocence - a claim that this Court noted was "not a case of conclusive
exoneration" but rather a "close" issue narrowly decided in House's favor (Id. at 553-54)
- consisted of the following: 1) DNA evidence, unavailable at the time of House's trial,
which established that the semen on the victim's nightgown and panties came from her
husband, not House (House, 547 U.S. at 540-41); 2) expert scientific testimony which
established that the bloodstains found on House's jeans and matching the victim's blood
type, but not House's, likely came to be there when samples of the victim's blood taken
during her autopsy were packed along with House's jeans into the same container, and
then transported in the hot trunk of a car where the blood spilled, not while the victim
was alive or in the moments shortly after her death (Id. at 541-48); 3) evidence from
several different witnesses that implicated the victim's husband in the murder, including
multiple sources who recounted a history of spousal abuse and two witnesses who
recounted the husband's drunken confession to murdering his wife during an argument
(Id. at 548-52); and 4) expert testimony that scratches and bruises on the victim's body
were too old to have resulted from the crime, lending credence to House's theory that the
victim's husband had a history of abusing his wife and that he, not House, was the real
killer (Id. at 553).

12

Here, in contrast, we have witnesses who simply disagree with the
Commonwealth's eyewitness, herself a victim of the robbery who was standing in the
room when Hulon Howard was shot. No habeas court of which respondents are aware
has ever found Schlup to have been met where, as here, the evidence of "innocence"
advanced consists solely of non-alibi testimony which would, at best, conflict with
testimony given by an eyewitness at trial, leaving the fact-finder to weigh the two
conflicting accounts.
A ruling that such evidence - in and of itself, without support from DNA or other
physical evidence, and without testimony directly pointing to the confession of a specific,
known alternative suspect - can satisfy the Schlup standard would create new and
dangerous precedent. Under such a standard, a habeas petitioner could come forward
with a "new witness" decades after his conviction whose testimony is in direct conflict
with that advanced by an eyewitness who testified at trial many years earlier. Then a
habeas court, having never heard the trial witness's testimony, would be permitted to
rule that the new witness's testimony should be believed over the testimony heard by the
jury. That is not the role of a federal court sitting on habeas review. See 28 U.S.C. §
2254(e)(1) (factual determination by state court shall be presumed correct on habeas
review); Herrera v. Collins, 506 U.S. 390,416 (1993) (recognizing that in state criminal
proceedings, "the trial is the paramount event for determining guilt or innocence of the
defendant").
Surely the Schlup standard cannot be met simply by crediting witnesses whose
testimony indirectly contradicts other witnesses. That is not only the law; it is the only
way to avoid constant second-guessing of state courts. See,~, Harrington, 131 S. Ct. at
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780 (cautioning that federal judicial resources "are diminished and misspent . . . and
confidence in the writ and the law it vindicates undermined, if there is judicial disregard
for the sound and established principles that inform its proper issuance."). Petitioner is
not "actually innocent" under Schlup.

II.

COUNSEL WAS NOT INEFFECTIVE FOR FAILING TO PRESENT AN
ALLEGED WITNESS WHO NO ONE KNEW ABOUT.

Petitioner complains that he was improperly denied a hearing on his claim that
counsel was ineffective for failing to present Kizzi Baker as a witness. In fact, the
magistrate judge did grant petitioner an evidentiary hearing, both on his Schlup
"gateway" claim and on the underlying ineffectiveness claim. Petitioner simply failed to
call trial counsel at that hearing, and failed to present any evidence. that would show
counsel was ineffective.
But even if petitioner were granted the windfall of a new evidentiary hearing, it
wouldn't do him any good. Months after the original hearing, he finally presented an
affidavit from trial counsel. We now know, belatedly, what counsel would have said if
called, as he should have been, at the previous hearing. And even if everything in the
affidavit were true - although we know this is not the case - it still would not be enough
to satisfy petitioner's burden under Strickland v. Washington, 466 U.S. 668 (1984). For
this reason, too, a grant of certiorari would be inappropriate. See, ~ ' Sommerville v.
United States, 376 U.S. 909 (1964) (certiorari denied despite government's concession
that a live conflict existed where it was evident that no matter which way the conflict was
resolved, the ultimate outcome of the case would remain the same).
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Under Strickland, counsel is presumed effective, and to prevail on an
ineffectiveness claim, a habeas petitioner must "overcome the presumption that, under
the circumstances, the challenged action 'might be considered sound trial strategy."' Id.
at 689 (quotation omitted). Given this presumption, a petitioner must first prove that
counsel's conduct was so unreasonable that no competent lawyer would have followed it,
and that counsel "made errors so serious that counsel was not functioning as 'counsel'
guaranteed ... by the Sixth Amendment." Strickland, 466 U.S. at 687. "After an
adverse verdict at trial even the most experienced counsel may find it difficult to resist
asking whether a different strategy might have been better, and, in the course of that
reflection, to magnify their own responsibility for an unfavorable outcome. Strickland,
however, calls for an inquiry into the objective reasonableness of counsel's performance,
not counsel's subjective state of mind." Harrington, 131 S.Ct. at 790, citing Strickland,
466 U.S. at 688.
In his affidavit, counsel claimed that he could not remember what he did to
prepare for trial, but he lamely suggested that he was somehow ill at the time, and that
this must be the reason he did not present Kizzi Baker. The problem is that, as petitioner
himself argued below, there was no way to have known of Baker's existence until she ran
into his sister in a chance encounter at a bar in 2006. Baker herself admitted that, at the
time of the murder, she had no desire to get involved in the investigation (JA 592-93),
and never went to the police (JA 662). Not even the perpetrators could have known she
was a witness. According to her story, they would not have been aware that she was
(allegedly) anywhere nearby, since she (allegedly) saw them from the back, in the dark, a
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half a block away. Petitioner has utterly failed to explain how counsel could be faulted
for not finding a witness whose existence was completely unknown.
Instead of presenting such ghost witnesses, counsel did the reasonable thing. The
record demonstrates that he conducted an extensive cross-examination of the
prosecution's lone eyewitness, highlighting her drug use on the night of the murder, and
attempting to demonstrate inconsistencies between her initial statements to police and her
in-court testimony (JA 159-200, 235-36). He argued that Ms. Laws was incredible and
that there was no physical evidence tying his client to the murder scene, only Ms. Laws'
word (JA 358-74). The fact that these tactics did not ultimately succeed does not render
counsel ineffective. "To support a defense argument that the prosecution has not proved
its case it sometimes is better to try to cast pervasive suspicion of doubt than to strive to
prove a certainty that exonerates. All that happened here is that counsel pursued a course
that conformed to the first option." Harrington, 131 S. Ct. at 790.
Counsel's hindsight regret over his - unremembered - performance in petitioner's
case does nothing to change these basic facts. See Harrington, 131 S. Ct. at 790. The
dangers inherent in any such second-guessing by trial counsel are demonstrated perfectly by
the record here. In his declaration before the district court, trial counsel expressed shock and
dismay at his purported failure to prepare character evidence on Lewis's behalf (JA 894).
The trial transcript reveals, however, that counsel did in fact prepare character evidence.
The only reason the character witnesses did not actually take the stand is that the prosecution
agreed to stipulate to their testimony (JA 327-28), thus sparing them from potentially
damaging cross-examination. Indeed, counsel brought to court twelv~ different members of
the community who were prepared to testify to Lewis's reputation for being peaceful and
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law abiding, and he had each one rise from their seats in the gallery so that the jury could
see them. He clearly had contacted these witnesses in preparation for trial and was prepared
to call them, if need be. Id. Thus counsel's affidavit, far from establishing ineffective
assistance, instead displays only a disturbing willingness to accede to whatever version of
events was placed in front of him to sign.
Because Lewis has failed to meet the demanding Strickland standard, his
ineffectiveness claim could not succeed even if it were not procedurally defaulted. He is
not entitled to habeas review or relief, and the instant case is inappropriate for
discretionary Supreme Court review.

III.

ACCORDINGLY, THIS CASE IS A POOR VEHICLE TO DETERMINE
WHETHER THERE IS AN ACTUAL INNOCENCE EXCEPTION TO 28
U.S.C. 2254(e)(2).
Petitioner urges an issue for this Court's resolution that turns out to be completely

hypothetical in the circumstances of this case. He says that it is crucial for the Court to
make dear that section 2254(e)(2) does not bar actually innocent habeas petitioners from
evidentiary hearings to establish constitutional errors underlying their convictions. As
noted above, however, petitioner is not actually innocent, he was already granted an
evidentiary hearing, and his claim of constitutional error is meritless even under his own
view of the relevant facts. The question presented, therefore, is simply not applicable.
And this would be a bad case for review even if the issue had some relevance to
petitioner. The decision below is an unpublished, non-precedential opinion on an issue
that respondents never advocated and did not brief.
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Petitioner, moreover, has been unable to point to any other circuits where this
issue has been squarely addressed. He cites instead to various decisions from courts of
appeals that have held that a habeas petitioner need not comply with section 2254(e)(2)
before receiving an evidentiary hearing on his procedural gateway Schlup claim of actual
innocence. See,~' Jaramillo v. Stewart, 340 F.3d 877 (9th Cir. 2003); Coleman v.
Hardy, 628 F.3d 314, 315 (7th Cir. 2011). But petitioner plainly had such a hearing here,
consistent with prior Third Circuit precedent. See Cristin v. Brennan, 281 F.3d 404 (3d
Cir. 2002) (habeas petitioner need not meet the requirements of 28 U .S.C. § 2254(e)(2) in
order to receive an evidentiary hearing on the issue of whether or not he can demonstrate
cause and prejudice to excuse default of the underlying constitutional claim).
The question petitioner purports to raise now is a different one: not whether he
was entitled to a hearing on the threshold matter of actual innocence, but whether, having
allegedly established actual innocence, he might still be barred by section 2254(e)(2)
from an evidentiary hearing on the underlying claim of constitutional error. That
question is one that no other circuit has found necessary to explore. This case would be a
poor place to start.
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CONCLUSION
For the foregoing reasons, the Commonwealth of Pennsylvania respectfully
requests that this Court deny the Petition for Writ of Certiorari.

Respectfully submitted,

MOLLY SELZER LORBER
Assistant District Attorney
THOMAS W. DOLGENOS
Assistant District Attorney
Chief, Federal Litigation Unit
RONAI.D EISENBERG
Deputy District Attorney
(Counsel of Record)
EDWARD F. MCCANN, JR.
First Assistant District Attorney
R. SETH WILLIAMS
District Attorney of Philadelphia

19

