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[:20] Colin Miller: There’s a famous paradox in science fiction known as the bootstrap
paradox. It relates to time travel, and you see it in everything from the Bill and Ted
movies to The Legend of Zelda: Ocarina of Time. The bootstrap paradox occurs when
an object or piece of information is sent back in time, where it is retrieved and becomes
the very object or piece of information that was brought back in the beginning.
One of the more recent examples of the bootstrap paradox can be found in the Dr. Who
episode, Before the Flood. Imagine that a time traveler is a fan of Beethoven and travels
back to 1800 Vienna with copies of Beethoven’s sheet music for him to sign, only to find
out that nobody has heard of Beethoven. 12th Doctor Peter Capaldi explains:
[:58] (audio clip from Dr. Who): This is called the bootstrap paradox. Google it.
The time traveler panics, he can’t bear the thought of a world without the music
of Beethoven. Luckily, he brought all of his sheet music for Ludwig to sign, so he
copies out all the conciertos and the symphonies and he gets them published. He
becomes Beethoven. And history continues, barely a feather ruffled. My question
is this: who put those notes and phrases together? Who really composed
Beethoven’s Fifth? (rock chords play)
Of course, this fits the definition of a paradox: a statement or proposition that, despite
sound (or apparently sound) reasoning from acceptable premises, leads to a conclusion
that seems senseless, logically unacceptable, or self-contradictory.
The law contains a similar bootstrap paradox, this one created in response to the
Antiterrorism and Effective Death Penalty Act of 1996. Here’s the gist of it: In 2011, a
federal magistrate judge found that Terrance Lewis was actually innocent of the murder
of Hulon Bernard Howard and that no reasonable jury could have found him guilty
beyond a reasonable doubt. And yet, in 2017, Terrance Lewis remains in prison, a
juvenile lifer from Philadelphia, which leads the country in juvenile life without parole
sentences. And yet, paradoxically, it is Lewis’s life without parole sentence that creates
the greatest possibility that he will eventually be a free man.
Anything less than that in terms of his sentence, and he’d probably be without options.

Hi, this is Colin Miller. I’m an Associate Dean and professor at the University of South
Carolina School of Law, and I blog at EvidenceProf blog.
Susan Simpson: And this is Susan Simpson, I blog at TheViewFromLL2, and I’m an
attorney in Washington D.C., Rabia is out of town this week, so it’ll just be us for
episode 2 of the Terrance Lewis series.
[3:13] Susan Simpson: When Hulon Bernard Howard was shot and killed, Terrance
Lewis was 17 years old. By the time Terrance was actually arrested for that murder,
though, he was 19. And with that much time passing, an alibi was more or less out of
the question. There was just no way he could know where he'd been at 11:13pm on that
Tuesday night in August of 1996.
If the murder had happened a few hours earlier that night, an alibi might have
been an option. That summer, he worked as an usher down at the bingo hall from 4:00
to 9. He'd go up and down the aisles, collecting money and passing out bingo cards. He
worked there every weekday, and on the day Bernard Howard was killed, that's where
he would have been earlier in the day, up until about 9:00. But Bernard Howard was
killed at about 11pm, two hours later, and by then, Terrance had no idea where he
could've been. Maybe at his girlfriend Jamilla's house, or with his friend Rafi. But he
doesn't really know, and he definitely can't prove it.
So Terrance can't say where he was, and the Commonwealth's only eyewitness,
Lena Laws, or Star, says Terrance was at her place, with two other men, when her
boyfriend was shot and killed. And later that night, when she was down at the police
station being interviewed, she named three: Mellow, J.R., and Stink. Eventually Star
would put real names to those three nicknames after ID'ing them from photo arrays the
police showed her. She said that Mellow, the one with the Tec-9 who'd actually pulled
the trigger and killed Bernard, was Jimel Lawson. She said that J.R., the one with no
gun, was Jehmar Gladden. And she said that Stink, the one with the shotgun, that she
said was fired but wasn’t, was Terrance Lewis.
Terrance says that Star was wrong or lying about him being there. But Star did
identify him as Stink, and he can't explain why she would have done that, or what
motive she would have to falsely accuse him. And Terrance's nickname is Stink. He'd
gotten that nickname as a baby -- his grandmother told him it was because he would
stink up his diapers a lot, and somehow the nickname had stuck with him as he grew
up.

Star wasn't a total stranger to Terrance, either, though he didn't really know her,
aside from seeing her around the neighborhood a couple times. As Terrance put it at his
habeas hearing, they'd never been formally introduced, nothing like that, and to
Terrance's knowledge, there's nothing that could've have given Star a motive to dislike
him or to lie about him. One time, he'd gone over to his grandmother's to check on her
after a surgery, and she'd asked him to go down to the kitchen and ask his uncle Ricky
to stop smoking there. When Terrance went to the kitchen, Star was there too. And
Terrance told his uncle to cut it out, and his uncle had gotten upset about that, saying
that wasn't the child's place to be telling him what to do, and they argued or something.
But Star had only witnessed that, Terrance and her hadn't really interacted or anything,
there was nothing about that interaction to make Star dislike him. Another time,
Terrance was with his friend J.R., Jehmar Gladden, when they'd seen Star, and J.R.
had talked to her, so Star did know that J.R. and Terrance knew one another. J.R.
would of course become Terrance's co-defendant at trial, and he’d be convicted as well.
And J.R. was in the house the night when Bernard was killed -- J.R. acknowledges that.
But as for why Star identified Terrance Lewis at trial, that he can't explain.
But there are reasons to doubt Star's story. Serious ones. Reasons strong
enough to make a federal magistrate judge declare in an opinion that, "the court
believes that Petitioner is innocent.” According to the court’s opinion, in light of new
evidence that has arisen since his conviction, "more likely than not that no reasonable
juror would have convicted Petitioner."
Because, while Star was the only witness at Terrance's trial, she's not the only
witness. And overwhelmingly, those other witnesses in this case agree: Terrance wasn't
there when Bernard Howard was killed. He wasn’t in the house and never had been.
Let's start with Star, though, and how it is the three men charged in the murder would be
found and located. Star herself doesn't help find the police find Terrance or his
co-defendants. Even though she knows where Terrance's uncle lives, she never seems
to mention this to police. Nevertheless, somehow, on their own, they find Terrance.
[7:23] Colin Miller: In March, eight months after Bernard's death, Star goes in for
another interview. Detective Hughes, the same detective that spoke to her on the night
of the murder, talks to her again, and Detective. Kane joins them. And once again, the
only record of the interview we have is handwritten notes, two pages of Detective
Hughes' cursive script.
The first question the detectives have for Star is the obvious one: are you sure you saw
Bernard get shot in the stomach?

"I thought he was," Star says. "Because I saw the wound in his stomach. Mellow was
like beside and a little behind Bernard when he shot him."
The detectives don't ask her any more questions about this, but I'm still confused, and I
don't understand how this addresses the big gaping problem in Star's story. She said
she saw the Tec-9 in Mellow's hand, saw Mellow start to leave the house and then turn
around to shoot. That's the opposite of what she says now, describing Mellow behind
Bernard at the time the shots were fired.
But I guess there isn't a better way to fix the story, really, so the detectives leave it at
that.
[8:16] Susan Simpson: Yeah, I’ve tried to visualize what Star is saying, how she could
have gone from what she said at first to what she says now, in this later interview with
the police. But it doesn’t ever really come together. Even at trial she gives the same
story about, a little behind, a little beside. And it makes me really doubt that she ever
saw anything in terms of the actual shot itself, because that seems like a very big error
to make if she had.
All the rest of the detectives' questions for Star that day have to do with three photo
arrays they have brought with them. Arrays #1, #2, and #3. By the end of the case, the
detectives will actually have put six arrays together in all, but today, in March of 1997,
when they’re interviewing Star, they only have numbers 1 through 3 with them.
And for Terrance Lewis, it is Array #1 that will change his life forever. It's the one the
police put his photo in.
Array #1 is also different from the other five arrays in this case. It's not in the same
template used, doesn’t have the official Philadelphia police department header up top.
And that’s because Terrance didn't actually have any kind of criminal record, which
means the police didn't have any photos of him on hand that they could use in a line up.
Instead, they went to Terrance's school, Overbrook High School, and got his student ID
photo, along with the student IDs of 7 other boys.
They're small photos, and not very clear. Terrance is number 7. Of all the photos,
maybe only two of them look to be of boys who could 17 or 18, and one of those is
Terrance. But the other six photos look to me like photos of kids, and it seems like they
have to be freshmen -- some of them look 14 years old, barely, but that being generous.

And of all the photos, Terrance is obviously lighter-skinned than the other boys in the
photos, which means his picture kind of stands out. He is for sure the only boy in the
lineup that could be 17 or 18 with light skin, as Star described it in her original
statement.
So yeah, it’s his photo the police want her to choose, and she does. “That is Stink, I am
absolutely sure,” at least that’s what she said according to the handwritten notes.
The detectives then show Star two more arrays. They have eight photos on them each,
each of a young black man, roughly from 18 to maybe 25 years old from appearance. I
don't know which of the photos are the ones that were included on purpose, the ones
the cops picked out in the hopes Star would ID someone, and which photos are just
filler to pad out the rest of the line-up. But apparently Star apparently doesn't either -she doesn’t identify anyone in both arrays - when asked if she recognizes anyone, she
says no.
But Star wasn't shown those two arrays, numbers 2 and 3, just because Detectives
Hughes and Kane were bored that day. In those 16 photos, at least two of them, must
have been someone the cops thought could have been a culprit in this case, someone
they thought was either J.R. or Mellow, or both. I wish we knew which ones, and I wish
even more we knew why the police had decided those individuals might be J.R. or
Mellow, but there’s no indication of that anywhere I’ve seen.
We know from later records that Terrance's attorney had attained that these second two
arrays, #2 and 3, were printed out on March 4th, 1997, so, a couple weeks before Star
comes in to look at them. So the police must've been doing some kind of investigation in
early 1997. But what sort of leads they were following, and why were the leads
ultimately wrong, we don’t know.
What we do know is the leads didn't come from any other witnesses in the house on the
night that Bernard was killed. Because it’s not until April of 1997, a few weeks after Star
IDs Terrance Lewis, that the detectives finally track down a woman named Denise
Williams. That’s the woman that Bernard brought home, according to Star, when she
told the cops how she’d gotten an attitude that night, because she didn’t want Bernard
bringing some other woman home with him. And the police have been looking for
Denise for a while now. In fact, back in August 1996, just a couple weeks Bernard’s
death, Star drove a police officer to a block where she thought that Denise lived, or
maybe someone in Denise’s family lived. And Star was right about that part -- the police
are quickly able to figure out that Denise's mother lives at the block where Star took

them. But then there’s a dead end, because Denise's mother says Denise doesn't come
around very often, and, sorry, she can’t help them find her.
Two months later, the cops get a second lead. lead. It’s the welfare fraud division, and
they call to say that a woman named Denise Williams was living out at an address in
Wilkes Barre, PA, a couple hours north of of Philadelphia. This Denise had picked up
food stamps out there in August, and she'd told a welfare fraud investigator at the time
that she'd just gotten back from visiting Philadelphia. The Philadelphia police were
excited to hear this, because that placed Denise Williams in Philadelphia at the time of
Bernard's murder, which means there's a good chance this was the same woman they
were looking for.

[13:10] Colin Miller: But despite that, they don't seem to have actually gone looking for
her. At least not yet. Detectives Hughes and Kane would wait another six months before
going out to the address that the Welfare Fraud had given them, and there they find
their Denise, who agreed to an interview.
Again, all we have are the handwritten notes. Nine pages, starting off written in Kane's
hands, though he and Hughes seem to switch off for a bit, before Hughes finally takes
over the writing.
Denise tells the officers that she'd ran into Bernard on the night of August 6th over on
61st and Delancey, about six blocks south from where Bernard lived. He'd asked her if
she wanted to go back to his place, and she agreed, but while walking they run into
Omar, who is hanging out in his car. Omar asks if they want a ride, so they climb in, and
he drives them back to Bernard's place on Sansom.
Denise doesn't know Omar that well, and can't give the police a last name, but she tells
them the block where she thinks his mother lives.
But Denise was probably confused about why they're quizzing her so much on this
Omar guy. Because according to her, Omar just dropped them off on Sansom -- he
never actually came in the house or anything like that. Just offered to give them a ride
home, and then dropped them off and went his way.
Which is a pretty big problem for Star's story, because she told the police that before the
three men arrived at her house, she'd been hanging out in the breakfast room with
Bernard, Denise, and Omar. Denise is clear, though: Omar wasn't there. Some other

guy was, though. He was already in the house, with Star, when she and Bernard
arrived.
Denise didn't know him, but says she thinks his name is Sam. Denise can't give them
any more details, other than that she thinks that this Sam fellow lives at 60th and
Walnut.
And I wish we had a better answer here, but I don't know how much to reconcile these
two stories. The police never tried to sort it out, so we don't have much to go by. They
don't hide this problem from the defense -- they do give the attorneys for Terrance and
his co-defendants copies of Denise's statement. But since Denise doesn't actually
testify at trial, it's basically useless, at least the way the defense attorneys want to use it.
Two of the defense attorneys do ask Star about it on cross examination. “Was there
someone named Sam there at the house?” they ask her. “No,” she says. “I don't know
no Sam.”
And that's it. The jury isn't ever told that another witness claimed a man named Sam
had been there, and it hadn't been Omar at all. From their perspective, the defense was
asking about some random guy Sam for no reason at all -- it doesn't do anything to
suggest there may be a problem in Star's story.
[15:23] Susan Simpson: And I, I have to wonder if this is why Denise didn’t show up at
the trial -- if that’s why they decided to call only Star and Star alone. Because if Denise
is there, then you can actually effectively use this in cross-examination. And you can
actually get out the fact that someone named Sam is supposedly at the house that
night.
[15:38] Colin Miller: Yeah right, and Susan, breaking that down, I mean it’s either
Star’s wrong, meaning that Sam was in the house that night, or Denise is wrong, and it
was Omar in the house that night. And I guess there’s a third possibility which is that
they're both wrong, and that some other guy entirely was at the house.
[15:52] Susan Simpson: Yeah, and I can’t find a Sam that matches it -- that’s not much
of a detail to go on. I guess there is one factoid though, that both Star and Denise agree
one, which is kind of strange. And that’s that this other man in the house that night, the
second man with Star and Denise and Bernard, was someone who lived at 60th and
Walnut. That’s what Star says initially when she talks to the cops. She tells them that
Omar lives at 60th and Walnut. And Denise says this man Sam lives at 60th and
Walnut. So they can't agree who the guy is, but both of them know what cross streets

he lived at. But if they're both wrong or lying here, that's kind of strange, right? To have
that detail match up when the rest of it doesn't?
Especially since Omar doesn't live at Walnut and 60th, so I don’t know why Star gives
that answer to the police, but she’s wrong about that for sure. And it makes me wonder
if there is some guy who does live at 60th and Walnut, and for whatever reason both
Star and Denise have confused the name of the guy, but they’re talking about some real
person there.
Later on, in three separate interviews in 1997, Denise will be shown 6 photo arrays -- 5
of them the same that were shown to Star, plus one extra that Star was never shown for
some reason.
In Array #1, the first line up that Denise is given, she is able to pick out a photo that
resembles each of the three men involved in the shooting. #4, she says, looks like the
guy with no gun. #2 looks like the guy with the handgun. And #7 looks like the guy with
the shotgun.
#7 is in fact Terrance Lewis, and that’s the same photo Star picked out as the guy with
the shotgun. Which could be significant, I guess. But it's hard to see too much meaning
in this when Terrance is also the only tallish, lighter skinned, older teen in the photos. If
that's what the shotgun wielder looked like, as Star has said, then Terrance is by far the
only boy in the array that could have matched that description. And Denise was able to
find photos in that first array that she said matches all three of the people in the house
that night, even though most of them look like they’re about 14 years old.
But in all, they show Denise four arrays that day, and in three of the photo arrays, she’s
able to find a photo that she says looks like the guy who shot Bernard. But it must be
that all three she selected were filler photos, not the people the cops had actually
added on purpose, because they basically ignore her on everything else she says
except for the time she ID's Terrance.
They’d bring Denise back in twice more and she’s able to identify a photo of J.R. in one
of the arrays. And she also identifies one more false Mellow before finally, on her very
last interview, picking out the correct photo of Mellow, or at least the photo of Mellow
that they actually wanted her to pick out.
But Denise wasn't called to testify at trial. I don't know if it's because of how seriously
her story contradicts Star's, or if it's because her indiscriminate approach to picking out

photos from the arrays made her ID of the defendants more damaging than helpful, or if
it was both those things, but the prosecution didn't want her. She didn’t appear. So, that
just left Star as their only witness.
But, you know how we told you last episode that the only witnesses the police found
were the people in the house that night, and that no one on the street saw anything?
Despite the fact it was a hot night in a neighborhood where there was often people out
and about in the evenings? Well, that’s true -- the police didn't find any witnesses out
there, but it seems like they never actually looked. Because there were a lot of people
on the street that night, and in the years since, several have come forward. And all of
them stated, on the record, that Terrance was not one of the three men who went into
Star and Bernard's house that night.
[21:06] Colin Miller: But, in any event, from there, Star and Denise's stories diverge
again. Denise says that after she and Bernard walked in the house, Bernard gave Star,
quote, the packages. In their notes, the detectives have added a little parentheses to
clarify that she means the drugs. The crack cocaine. Star pulled out her supplies and
began to cook the crack, and then Bernard, Star, and Sam began to smoke it. Denise
didn't smoke any, at first at least -- she didn't have any money. So she was just sort of
sitting there, she tells the police, until finally the other three decided to be polite and
offered her some.
And again, this is very different from Star's story, both in her statements to police, and at
trial. Because Star is clear, insistent even: she'd only had $5 of crack that night, and
she'd smoked it all by herself before Bernard and the others arrived. In fact, Bernard
hadn't even brought any crack cocaine back with him, because Omar had asked
Bernard for some, and he'd had to call out and order some. Though since they didn't
have a phone, it's not really clear how they did that.
But according to Denise, all four of them were smoking crack in the breakfast room
when the three young men arrived at the house. So basically, tying all that together,
what we have in terms of witnesses to the death of Bernard Howard, we have Lena
Laws, Star, and of course we have some issues with her testimony at trial. We have
Denise who strangely gives an account that in many key ways deviates from Star’s
story, but again, she’s not called as a witness at trial. And then we’re left with a whole
slew of witnesses who have various things to say about the death of Mr. Howard, and
those accountings have started to trickle in over the years after Terrance Lewis was
convicted in connection to his murder.

[22:25] Susan Simpson: And there are two more witnesses still, eyewitnesses who
would know for sure or not if Terrance was involved in Bernard’s death. And who agree
with what the street witnesses said, that Terrance wasn't there. And that's Terrance’s
co-defendants, J.R. and Mellow.
We’ll start with Lewis’s co-defendant “JR” or as he’s really known, Jehmar Gladden, the
man who allegedly had the victims at 6120 Sansom Street empty out their pockets.
As part of an appeal of his conviction, Lewis’s appellate counsel got Gladden to sign an
affidavit. And in the affidavit, admits that he had some role in the crime, or at least that
he was there that night.

But Gladden says, and swears to it in his affidavit that Terrance Lewis was not there
and not part of the crime that night:

And, Gladden says, this was not the first time he’s making this statement. From the
beginning, he’s been insistent -- Terrance Lewis wasn’t there:

So, Gladden notes in his affidavit:

[24:30] Susan Simpson: And Gladden lived up to his promise here, although it took a
while to do so. There was no evidentiary hearing in the state court when Lewis filed for
a new trial based upon Gladden’s affidavit and another affidavit we’ll get to in a second,
but, eventually, in 2009, when Lewis filed for a writ of habeas corpus for a federal court
in Pennsylvania, he did finally get an evidentiary hearing.
And at the hearing, Gladden gave testimony consistent with the affidavit, but that
testimony ended up painting a very different picture than what Lena Laws had testified
to at the trial.
So, here’s what Gladden said: He admits that he sold crack cocaine out of the
basement of Bernard Howard’s house at 6120 Sansom approximately 3-4 times a week
for the past few months. He would sometimes sell drugs to Howard too, and sometimes
he’d give drugs to Lena Laws, Star, for her to sell.
Three nights before the shooting, before Bernard was killed, that was one of those
occasions, when he gave money to Star. As it was getting late in the evening, and foot
traffic started dwindling down, Gladden decided to call it a night. Star told him that there
was gonna be some late night traffic after the street dealers stopped selling, but
Gladden declined the offer; he wasn’t going to sell any more. But he did give her $90 of
the crack to sell. As Gladden was leaving the house though, through the enclosed
porch, he saw a guy he knew as Mellow and his partner. He thought Mellow’s real name
was Jimel Lawson and said that he also went by the street name of “Naim” sometimes.
That’s N-A-I-M.
[25:50] Colin Miller: A confrontation then ensued, with Mellow coming at Gladden
aggressively and telling him, “Man you ain’t supposed to be here.” Howard eventually
stepped in and tried to quell this turf war, but Mellow ended up cursing at Gladden and
telling him, “Yeah, get out my house” as he left.

[Gladden] was at a house a few blocks east of 6120 Sansom when he got a page from
Howard at about 10:45 P.M. asking him to deliver some crack cocaine. Mellow walked
east, and, as he passed the corner of 61st and Sansom, he saw some people playing
basketball and some other people shooting dice. After getting to 6120 Sansom, he
knocked on the door. Howard opened it, let him in, and took him back to the breakfast
room. In that room were Lena Laws - Star, Denise, a taller slim older man, and...you
guess it...Mellow and his partner.
[26:35] Colin Miller: Gladden didn’t know the name of Mellow’s partner, but he
described him as about six feet tall and stocky, with dark skin, a goatee, and low cut
hair. He was holding a shotgun. Now, let’s start with the most important part of all of this
for Terrance Lewis. Gladden made clear that the partner was not Terrance Lewis, whom
he’d known since childhood. Gladden also made clear that Lewis was not involved in
selling drugs and had never been to 6120 Sansom; instead he “always maintained a
job.” In fact, according to Lewis’s mother, in addition to being a high school student, he
had two jobs in 1996:
[27:09] Colin Miller:
And, was he working at the time he was arrested?
Denise Waters:
Yes he was, I got him a job and I’m still working at the same company. I got him
a job, his first job was working- he was working here, matter of fact, he had- at
the time, I think he had 2 jobs. He was working at the Bingo Hall one time, and
then I got him working at the market at 56th Street, which they closed down, then
I got him working with the same company that I work for now, Arthur Jackson.
[27:40] Colin Miller: So, back to the night of August 6, 1996. After entering the
breakfast room, Gladden saw Mellow berating Bernard Howard, yelling at him for not
having his money while holding a TEC-9. Gladden turned his attention to Star, who
owed him money from the $90 worth of crack cocaine he had given her three nights
before. According to Gladden, Star took out a $20 bill and threw it on the table. Gladden
told Star that this $20 went toward what she owed him.
Meanwhile, Mellow was still berating Howard for not having his money, standing behind
him with the TEC-9 in his hand. Mellow’s partner then cocked his shotgun and told
everyone to shut up. The partner next told everyone not to move, and Mellow started
patting Howard down. Howard responded by making a comment about Mellow
disrespecting him in his own house, and then Gladden heard Mellow’s TEC-9 go pop

and saw Howard fall down. Gladden himself went to the ground to avoid being shot.
Mellow’s partner then called Mellow a dickhead, and the two of them ran out of the
house. After those two had left, Gladden himself left, heading back to the east and the
house he had come from.
[28:58] Susan Simpson: Yeah, there’s a lot to unpack here, but let’s not bury the lede.
The most important part is that Gladden, JR, a person who has known Terrance Lewis
since childhood, unequivocally said that Lewis was not involved in the murder and, in
fact, had never been to 6120 Sansom.
Of course another interesting part of the story here is that Gladden claimed, both in his
affidavit and his testimony that he told his trial lawyer that Lewis was not involved and
that his lawyer told him to keep it quiet so that he wouldn’t incriminate himself. And this
advice made sense for Gladden, but did Gladden’s attorney have any ability here to
assist Lewis by in some way by divulging the information that he was not involved in the
crime?
[29:38] Colin Miller: This is an issue I first confronted back in 2008 in the case of Alton
Logan:
[29:42] Reporter: Alton Logan is a convicted murderer. He was found guilty of
killing a Chicago McDonald’s security guard in 1982. And he’s been in prison for
the last quarter century, serving a life sentence for that crime.
Alton Logan:
Cause I’ve been saying this for the last 26 years-- it wasn’t me.
Reporter:
What makes Logan’s plea different from other inmates who cry the same thing?
It’s the fact that attorneys for another man believe that Logan is innocent.
Public Defender:
The way that I know that he didn’t do it, that he’s innocent, is that MY client told
me that HE did it.
Reporter:
Dale Coventry and Jamie Koontz were Cook County public defenders working on
a different case when they were told by their own client, Andrew Wilson, that he

committed the murder and Logan was innocent. But the lawyers couldn’t say a
thing.
Public Defender:
So the fact that we got this information only came from the fact that he knew that
what he said to us was private.
Reporter:
Wilson’s admission was protected by attorney-client privilege, so Koontz and
Coventry had to keep their mouth shut and let Alton Logan sit in prison. All
because the lawyers were bound by laws and ethics.
Alton Logan:
Is my job more important than an individual’s life? That’s up to the individual to
decide.
Public Defender:
It’s not a question of conscience. It’s a question of ethics. My job, my duty, was to
my client. Other people’s jobs, were to defend Logan. It was not my
responsibility. I felt for him, but legally, ethically, and all those other reasons, I
couldn’t do anything about it.
Reporter:
But they did do something. Coventry locked away a secret affidavit in this fire
safe for 26 years. Until last winter, when Andrew Wilson, in prison for another
crime, died.
[31:22] Colin Miller: Almost all jurisdictions are like Illinois, in that the rules regarding
attorney-client privilege and confidentiality preclude a lawyer from betraying a client’s
confidential communications to prevent the wrongful conviction of someone else. At the
time the one exception was Massachusetts, which allows an attorney to divulge a
client’s confidences “to prevent the wrongful execution or incarceration of another.”
Wanting to prevent cases like the Alton Logan case, I wrote an essay arguing that other
states should adopt a similar exception, but, while a few states have since proposed
such an exception, so far, only Alaska has been the taker.
So, Gladden’s trial counsel, Nino Tinari was barred by Pennsylvania’s ethical rules from
disclosing what his client told him about Terrance Lewis being innocent. But,

nonetheless, does his silence weigh upon him? I’ve left him a few voice and e-mails, but
so far he hasn’t responded.
[32:17] Susan Simpson: The next interesting thing about Gladden’s account is how
much it differs from Star’s. Star testified about concerted action among the three young
men; how they all came to the house together, and how they all operated together as a
group, while Gladden describes himself as, yes, there in the house, but a lone wolf who
was acting at cross-purposes from Mellow and whoever his partner was. And, he wasn’t
on the same team as Mellow and his guy. In fact, they were competitors, really. So,
who’s right?
Well, we know a few things here. As you might recall, Star initially told the police that
the man with the shotgun fired it into the ceiling despite there being no evidence that it
ever happened. As noted, Gladden said that Mellow’s partner merely cocked the
shotgun- racked it back. Made the noise that he was getting ready to shoot the shotgun,
which is consistent with the physical evidence of there not being a shot fired. And, at
trial, Star would eventually testify that the shotgun wielder merely “racked” the shotgun
and that she must have been mistaken about him firing it. On cross-examination, when
she was asked about where she got the term “racked” from, she tells them that she got
it from the detectives in the case. That they explained to her what must have really
happened here.
And then, we have have the location of the gunshot wound. Where Bernard Howard got
shot. As you probably remember, Star testified that she saw that Bernard got shot in the
stomach, but we know from the autopsy report that is not true. Bernard was shot in his
back, and the exit wound was on the stomach. But, Gladden, in his testimony gets this
part right. He describes how Mellow was behind Bernard Howard at the time of the
shooting. So, at least in this respect, we know that Gladden’s account matches the
physical evidence far better than Star’s account ever did.
Colin Miller: Gladden’s accounting also matches up with the accounting of the second
key witness at the evidentiary hearing.
[34:13] Colin Miller: The next key witness was a woman named Kizzi Baker. On May
4, 2006, Baker submitted an affidavit that came about after a chance encounter with
Lewis’s sister, Tanisha Thornton. According to Baker, soon before she signed her
affidavit, she was at the Jack of Hearts Lounge in Philadelphia when she struck up a
conversation with a person who turned out to be Lewis’s sister Tanisha Thornton, who
went by the name Angel. When Angel learned that Baker lived around 61st and Sansom

Streets, she asked her if she knew about the man who was murdered near there. She
got an answer that, in a more perfect world, would have led to Lewis’s release before
his sister passed away.
According to Baker, on August 6, 1996 she got dropped off from her job at her
grandparents’ house at 6140 Sansom Street. She then walked to the corner of 61st and
Sansom Streets and saw some people from the neighborhood playing basketball.
Subsequently, a car pulled up and parked on the south side of Sansom Street near
6120 Sansom Street and African-American teenage males got out and entered the
house. One she had seen going in and out of 6120 Sansom over the summer; he was
average build, medium height, short hair, wearing a white tee shirt and blue pants. The
one she didn’t recognize was a little taller, heavy, maybe 200-210 pounds, with short
hair, a white tee shirt, dark pants, and darker skin.
Then, a few minutes later, a third man in his late teens walked by and entered the
house at 6120 Sansom. He was thin, wore blue shorts and a white tee shirt, and had
short hair. In her affidavit, Baker noted that:
Susan Simpson:

Colin Miller: About 10 minutes after the third teenager entered 6120 Sansom, Baker
heard a loud noise like a gunshot come from inside or near 6120 Sansom. This was
followed by the two young men who arrived in the car running out of the house, getting
in their car, and driving west on Sansom Street. Next, the third teenager, who arrived on
foot, exited and walked quickly past her to the east.
After that, Star ran out of the house and was screaming, but Baker couldn’t understand
her. Finally, a man and a woman ran out of the house. The man was African-American,
tall and skinny, maybe middle aged, with a dark gray shirt and dark pants. The woman
was also middle aged. She was thin, average height, with short dark hair, a tank top and
shorts.
The police and a TV crew eventually arrived, and, while the TV crew asked her group
and her questions, no police officer asked them any questions. So, why didn’t Baker
herself choose to talk the the police that night or thereafter? According to her affidavit,

“I, back in 1996, did not approach the police as I was pregnant then and also fearful
something would happen to me since I live down the street.” Now, it’s also important to
note that Baker didn’t know she might be vital in preventing a wrongful conviction: In her
affidavit, she states that she didn’t know the terms that Lewis had been charged with or
convicted of the murder of Mr. Howard until she talked with Lewis’s sister, Tanisha
Thornton, at the Jack of Hearts Lounge years later. Thornton herself would also testify
at her brother’s evidentiary hearing and corroborate Baker’s accounting of events.
[37:32] Susan Simpson: So, Baker’s affidavit sounds pretty good, right? We have
someone who knows Terrance Lewis, but isn’t his friend or close family member. And
she gives an accounting of the people entering the house that night that seems
consistent with the accounting that JR, Jehmar Gladden gave, and what she says about
who got to the house and left the house, matches up with the known evidence. And, like
Gladden, she says that whoever those 3 men were, none of them was Terrance Lewis.
So, at this point, you might be wondering what could have gone wrong with Kizzi
Baker’s statement that means Terrance Lewis is still in prison today. Well, the answer
is, nothing really went wrong with it. Baker basically said what she said in her affidavit
on the witness stand, and the worst that the prosecution could do on cross was to get
Kizzi to admit that she hadn’t seen Terrance Lewis in about three years before this
event happened. But, Baker said before that, she had regularly seen Lewis, and she
was confident that none one the three men were him. Finally, Terrance himself credibly
testified at his own hearing that he was not at the house that night, at 6120 Sansom.
And that he had nothing to do with the shooting, had never sold drugs, and that he had
never been arrested for anything in his life.
Now, you don’t have to take our word for it, regarding how Kizzi Baker, Jehmar
Gladden, Thornton, and Terrance came off at the hearing. Here’s federal magistrate
judge Carol Sandra Moore Wells summarizing what we just presented:
At that hearing, Ms. Baker...and Mr. Gladden...testified credibly and consistently
with their prior affidavits. Ms. Thornton corroborated Ms. Baker’s explanation of
how they met and what they discussed concerning Petitioner's innocence….In
addition, Petitioner testified that he was not inside Mr. Howard’s home on the
night of the shooting and, hence, could not have participated in the robbery and
shooting…. Petitioner also testified that, prior to being arrested for Mr. Howard’s
shooting, he had no criminal history….The court found the testimony of these
witnesses to be credible, hence, the court believes that Petitioner is innocent.
Moreover, in the court’s view, in light of the new evidence Petitioner presented at

the April 29, 2009 hearing, it is more likely than not that no reasonable juror
would have convicted Petitioner.
[39:45] Susan Simpson: In legal terms, Judge Wells was finding Terrance Lewis
“actually innocent” of the murder of Bernard Howard, and all that was even without
considering the affidavit of another witness who didn’t testify at the hearing: and that’s
Jimel Lawson, aka “Mellow”, the alleged gunman.
On September 17, 2009, about four months after Terrance’s hearing, Lawson submitted
an affidavit. It stated in relevant part:
[40:16] Colin Miller reads affidavit:
3. I do not know Mr. Lewis. The first time I ever met him was at or around the
time of the Bernard Howard trial.
4. Mr. Lewis was not involved with selling drugs wit e, or with anyone else, as far
as I know

[40:24] Susan Simpson: And while Lawson didn’t testify at the evidentiary hearing,
Judge Wells clearly recognized the potential of hist testimony to exonerate Terrance
Lewis. She wrote:
[40:32] Colin Miller reads:
Mr. Lawson’s statement is clearly exculpatory as it refutes Ms. Laws’ trial
testimony that Petitioner had sold drugs with Messrs. Lawson and Gladden out of
Mr. Howard's home on 50 occasions prior to Mr. Howard’s death,...and that
Petitioner was present at the shooting….Were Mr. Lawson to testify at a future
hearing in a manner consistent with his recent statement, the court's conclusion
that Petitioner is innocent would be reinforced and Petitioner’s ability to satisfy
the Schlup standard would increase.

[40:58] Susan Simpson: Again, this all sounds terrific for Terrance Lewis, and here’s
the bottom line, plain and simple: If Judge Wells were considering this in a case at any
point up until 1996, Terrance Lewis would now be a free man today. Up until then, up
until April 1996, regardless of whether a defendant had diligently developed a factual
record in state court, he could still bring a federal petition for habeas corpus claiming
“actual innocence.” And, if the defendant then proved his actual innocence, he won his
freedom.
But, in April 1996, Congress enacted the much maligned AEDPA, the Antiterrorism and
Effective Death Penalty Act. And one result of that Act is that a defendant now cannot
bring a freestanding claim of actual innocence before federal court, unless he’s on
death row, which Terrance isn’t. As Terrance’s current attorney, David Laigaie, explains:
[41:51] David Laigaie:
Ironically, other than death row inmates, the finding of ‘actual innocence’ itself
does not substantiate an order releasing the prisoner. And that’s sort of an odd
thing - if I’m on death row and Judge Wells says “I believe you’re actually
innocent”, Judge Wells can then release me from death row, and from prison. But
any other prisoner, even a prisoner like Terrance who’s locked up for the rest of
his life with no parole, that is not a basis for granting relief, but merely a basis for
hearing a claim which is otherwise procedurally defaulted.
[42:27] Susan Simpson: This last part of Laigaie’s answer is referencing the case cited
by Judge Wells: Schlup v. Delo. In Schlup, the Supreme Court found that a defendant
can use a claim of actual innocence as a gateway for getting a federal court to hear a
claim of a constitutional violation that would otherwise have been waived, such as by
failing to diligently develop a factual record. Such a technique is sometimes called
Schlup bootstrapping because the defendant is bootstrapping the waived claim to the
claim of actual innocence.
And Terrance Lewis had just such a claim, and it’s similar to the claim made in the
Adnan Syed case in a few regards anyway. As part of his state court appeal, Terrance
Lewis claimed that his trial counsel Thomas W. Moore, Jr. was ineffective based on
failure to investigate and contact Kizzi Baker as a defense witness. Here is a statement
from Moore that was presented to Judge Wells:

[43:17] Colin Miller reads statement:

[46:50] Susan Simpson: And once again, that sounds great and strong and gives
support for the claim that Terrance Lewis received the ineffective assistance at his trial.
But, as we just noted, this statement was dated November 2009. And, for whatever
reason, Terrance’s prior appellate counsel didn’t get a statement during his state court
appeal and even initially failed to include any kind of claim of ineffective assistance. So,
Judge Wells found, as she had to, that Terrance Lewis had waived this claim in state
court, and couldn’t raise it now.

But there’s a Schlup bootstrap here, right? Because even though this claim was waived,
could it be bootstrapped to Lewis’s claim of actual innocence? Not here, this time.
Here’s David Laigaie again, explaining:
[47:30] David Laigaie:
Why then does a finding of ‘actual innocence’ not allow Judge wells to adjudicate
Terrance’s claim that trial counsel was ineffective for not finding this missing
witness who so credibly exonerated Terrance? The answer is that Congress
passed a statute in 1996, as I recall, and it’s called the Antiterrorism and
Effective Death Penalty Act, AEDPA. And Congress intentionally severely limited
the federal courts ability to review, correct, and second guess state court judicial
processes in criminal cases. And explicitly in AEDPA is a provision that says, and
I’m not quoting verbatim, this is the gist if what it says. It says that a federal court
cannot hold an evidentiary hearing on an issue that was not fully litigated below,
in state court. Now in Terrance’s case unfortunately, while his post conviction
review act attorney raised the issue of whether trial counsel was ineffective for
not locating missing witnesses, the state court never allowed Terrance’s post
conviction review act attorney to hold an evidentiary hearing. The state judge
found that the petition had been filed untimely, and dismissed it without ever
having a hearing.Let me say that the state court was 100% wrong in so holding,
but counsel screwed up the procedure to appeal that decision and therefore that
decision was affirmed on procedural grounds, not on the substance of the
decision.
[49:37] Colin Miller: Yes, there’s a lot to unpack there, but here’s the gist of it: Even
though Terrance Lewis was able to demonstrate his actual innocence, and even though
he had a strong claim that his trial counsel was constitutionally deficient, Judge Wells
couldn’t grant him any relief because his initial appellate counsel also screwed
up...either by failing to ask for an evidentiary hearing in state court or by failing to appeal
the failure to hold one.
Now, at this point, you might be wondering about Jimel Lawson, a/k/a Mellow. He didn’t
give his statement exonerating Lewis until after the federal evidentiary hearing. So, he
wouldn’t have been around to testify even if a state evidentiary hearing had been held.
Therefore, why shouldn’t the federal court be allowed to hold a new hearing at which he
would testify in support of Terrance Lewis’s actual innocence.
Well, here’s what Judge Wells had to say:

[50:22] Susan Simpson reads:
Petitioner is barred from having an evidentiary hearing on the merits of his claim
by [a provision of the AEDPA] This provision does not bar an evidentiary hearing
on his assertion of actual innocence to excuse his procedural
default….Nonetheless, since Petitioner is barred from having an evidentiary
hearing on the merits of his [ineffective assistance of counsel] claim and, without
a hearing, he cannot prevail, it is futile to have an additional hearing that might
allow further proof of his innocence.
[50:46] Colin Miller: And this is the law’s own bootstrap paradox. While a new
evidentiary hearing with testimony by Mellow could further prove Terrance Lewis’s
actual innocence, we’ve somehow created a system in which actual innocence doesn’t
actually matter. Let’s not under state this point. The revolution started by the Innocence
Project has led to the realization that there are many more wrongful convictions than we
previously thought. And yet, under the AEDPA, we can have firm conclusion by a
federal judge that one of these miscarriages of justice has taken place and yet be here
today seven years later with an innocent man still in prison, quite possibly for the rest of
his life. And, as the Terrance Lewis case shows, this can result from no fault by the
innocent man. A bad trial lawyer here, a bad appellate lawyer there, and not only is a
federal judge precluded from setting him free; she can’t even receive testimony from a
witness who could make it even clearer that the accused is an innocent man.
As Judge Wells put it in her opinion,
[51:45] Susan Simpson reads:
“[this court’s inability to grant Petitioner habeas relief based upon his compelling
showing of innocence is frustrating.”
[52:10] Susan Simpson: That's Episode 2 of our series on Terrance Lewis. But now,
Undisclosed listeners, I've got some good news and some bad news for you. The bad
news is, barring some breaking development in one of our cases, this will be the last
Undisclosed episode for 2017. This is not, however, the end of the Terrance Lewis
series. There are still two more episodes to come covering his case, and we'll resume
on January 15, 2018. And that's the good news actually -- we've recently come across
some evidence in Terrance's case that have given us new leads, ones that look
promising, and we hope the break will give us time to investigate and report on them on
the show.

So, to all our listeners, thank you for listening in 2017, and we can't wait to get back to
bringing you this podcast next year. In 2018, we’re expecting important updates in many
of the cases we've covered over the past three years, and we've got some fascinating
and important new cases to bring to you.
[53:24] Rabia Chaudry: Thank you to Mital Telhan, as our executive producer, thanks
for keeping us going. Baluki, thank you so much for designing our logo, a big thanks to
Patrick Cortez and Ramiro Marquez for our theme music, thank you to all of our
sponsors for making it possible for us to come back week after week. Thanks so much
to Rebecca LaVoie of Partners in Crime Media for our audio production, and Rebecca,
by the way, is also the host of one of podcast Crime Writers On, and one of my favorites
HGTV and Me. Definitely check it out. Don’t forget to send any questions you have to us
over Twitter and use the hashtag #UDAddendum. And don’t forget to follow us online,
on all our social media our handle is @UndisclosedPod. That’s Instagram, Facebook,
and Twitter. Thanks so much for listening.

